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PREFACE TO SECOND EDITION 

Owing to the favourable reception given to this 
book, the First Edition was soon exhausted, and 
a second one called for. In preparing the present 
edition for the Press, the book has been thoroughly 
revised and brought up to date, and includes all 
the cases decided in the House of Lords and the 
Court of Appeal, which have been reported prior 
to October 1st, 1901. The Scotch decisions are 
also included, and several decisions of special 
interest and importance in County Courts, which, 
I hope, will add to the usefulness of the book 

In this edition, also, there have been added, 
in Appendices, specimens of agreements under 
Schedule 11. (8), a form of Notice of Appeal, 
the Workmen's Compensation Rules, 1900, and 
full extracts from all the material sections of the 
Factory Acts. 

While I have added these new features in an 
endeavour to make the book more complete, 
I have thought well to adhere to the original 
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form which, I understand, has been found con- 
venient to practitioners, so that, though the book 
is now somewhat increased in size, no material 
alteration has been made in the plan or general 
arrangement. 

ADSHEAD ELLIOTT. 

7 Brazbnnose Street, Manchester, 
(kiohw 1901. 
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PREFACE TO FIRST EDITION 

When the Workmen's Compensation Act of 1897 
first came into operation, I was called upon to act 
as Arbitrator for some six months in the Man- 
chester and Salford districts. During that period, 
many of the points which are now settled law, 
came up before me for discussion, and it appeared 
to me that the time would come, when it would 
be very necessary to collect the decided cases in 
a short and concise form, and at the same time 
to set out at considerable length the very words 
in which the judgments were given. It is now 
more than two years since the Act came into 
force, and it has proved to be an imdoubted fact, 
that the actual law of Workmen's Compensation 
depends almost as much upon the judgments 
delivered in the Court of Appeal, as upon the 
Statute enacted by Parliament. I have therefore 
sought to produce in this book a clear statement 
of the Statute law, as interpreted up to the present 
date by the judicial decisions, in a form which I 
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hope may be clear both to the professional and 
non-professional reader. 

It is almost too much to expect that the Acts, 
as they now exist, can be understood or appre- 
ciated by working men, but every endeavour 
has been made in these pages to state the legal 
position of workmen in non-technical language. 

The Acts, together with the Rules and Forms 
published therewith, have been set out in full in 
the Appendices, so that reference can be easily 
made to them. 

I am much indebted to His Honour Judge 
Parry for having written such an interesting Intro- 
duction; and also to my friend Mr. G. W. Heywood 
for having verified the references, and for other 
assistance he has rendered in preparing the book 
for publicatioa 

ADSHEAD ELLIOTT. 



Atlantic Chambebs, 

Brazbnnose St. , Manchester, 

October 1900. 
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INTRODUCTION TO FIRST EDITION 

When the Workmen's Compensation Act was 
passed, it was intended to be an automatic scheme 
of compensation for all accidents, happening in 
certain defined employments, occurring to the 
employed during their employment, unless the 
accident was caused by the serious and wDfiil 
misconduct of the workman injured. At one 
time it was seriously proposed that the assistance 
of lawyers should be denied to the parties to 
arbitration under the Act, and in no case can the 
applicant or respondent have the advantage of 
trial by jury, nor of necessity does the trial take 
place before a judicial functionary. The arbitra- 
tion, as it is called, may indeed take place before 
any layman, though in practice the bulk of 
disputed cases seems to have been brought into 
the County Court — a Court which seems to 
possess in a peculiar degree the confidence of 
both applicants and respondents. 

The curious form of the Act of Parliament; 
the confusion among lawyers and legislators 
between the English common-law principle of 
liability for negligence, and the German state 

X3d 
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insurance principle of compcTisation for accident 
paid to the injured as one of the working expenses 
of the industry; and the judicial conservatism 
that has discovered in the Act a modified defence 
of contributory negligence; — these things have 
destroyed the Parliamentary idea of an automatic 
scheme of compensation, and left a mere litigating 
machine dear to lawyers and dearer to their 
clients. Thus there is a natural, and, under the 
circumstances, useful multiplication of legal litera- 
ture about Workmen's Compensation ; new books 
and new editions of existing books are a necessity, 
and any book which assists master, workman, or 
arbitrator to understand his legal position is 
assured of a welcome. 

To appreciate the utter failure of the Act as an 
automatic scheme, let us suppose that a master 
or workman were to purchase a copy of the Act 
of Parliament supplemented by the departmental 
rules and orders under the Act ; with these and 
these only it would be impossible for him to 
understand in the slightest degree his position 
under the Act, unless his mind happened to be 
an exact replica of that of the majority of the 
Court of Appeal, and even then he would mis- 
understand how to initiate his claim, for on this 
point the House of Lords have reversed the Court 
of Appeal Each day, too, the law of Workmen's 
Compensation depends less on the statute created 
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by Parliament and more on the decisions of the 
Court of Appeal interpreting the Act; and as I 
pointed out at length in the Fortnightly (July 
1900), the debates in Parliament, which show very 
clearly the intentions of the Legislature, when read 
side by side with the decisions upon the Act, prove 
how unfortunate ParUament has been in the ex- 
pression of her wilL There is room therefore for 
any book that clearly, and in a form at the same 
time ample and concise, publishes the Act with 
the added decisions of the Judges, so that the 
reader may have before his eyes what could other- 
wise only be gathered from many scattered re- 
ports. This is particularly so at the present 
moment when the Act has been applied to 
agricultural labourers, and will come before 
tribunals and lawyers who have hitherto never 
been burdened with it, but who will certainly 
begin to study it with practical enthusiasm and 
no doubt add their fair share of litigation and 
appeal to the surprising amount that has already 
been dealt with. 

It is very doubtful whether any automatic com- 
pensation scheme will ever result from litigious 
arbitration subject to judicial appeals. A busi- 
ness commission, presided over perhaps by a 
lawyer, would be a better tribimal to carry out 
a proper scheme of workmen's insurance. For 
in interpreting an Act of Parliament, Judges are 
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bound to look, not to the immediate disastrous 
effect of their decision, but to the general principles 
of the interpretation of statutes, which is a part 
of the law of the land. Many books have been 
written, and many wise judgments given, dealing 
with the duties of a Judge in interpreting an Act 
of Parliament, but very little light is thrown on 
the subject by this mass of judicial wisdom. The 
principle indeed is clear. The Act is the will of 
the Legislature, and the Judge is to expound the 
statute 'according to the intent of them that 
made it.' The written words alone may bu used 
in order to find out the ' intent,* and, as in this 
case the written words are admittedly a hope- 
less tangle of confusion, the interpretation of 
the Act has led to results the very opposite to 
those foretold in the authoritative speeches of 
Mr. Chamberlain and Sir Matthew White Ridley 
in the introduction of the bill 

It seems a pity that the bill was drafted with- 
out a preamble, that picturesque statutory preface 
to which a Judge, whose mind is in doubt about 
Parliamentary intention, is allowed to turn for 
guidance. If the preamble had run in the words 
of Mr. Asquith: 'Whereas it is expedient that 
when a person on his own responsibility or for 
his own profit sets in motion agencies which 
create risks for others, he ought to be civilly 
responsible for the consequences of his own act ' ; 
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or again, had it been expressed in the more prac- 
tical language of Mr. Chamberlain: 'Whereas 
under the present law only 12 per cent of ac- 
cidents are dealt with in the shape of compensa- 
tion, and it is desirable that the other 88 per 
cent should be dealt with'; — if either of these 
preambles had been before the Court of Appeal, 
the bulk of their decisions must, one would think, 
have been diflferent from what they have been. 
For so hopeless is the language of the statute, 
that, in dealing with it, each tribimal discovers in 
its provisions very much what it seeks to find. 
Roughly, we find that arbitrators tend to include 
workmen within the Act wherever possible, and 
the Court of Appeal tend to exclude them ; arbi 
trators tend to an interpretation of the Act 
founded on a recollection of its Parliamentary 
promises ; the Court of Appeal tend, as may be seen 
in these pages, to a sober, righteous, and technical 
interpretation, very irritating to those who care 
more for social reform than for the upholding of a 
curious legal system of interpretation. Without 
criticising or doubting the soimdness of the 
general interpretations of the Court of Appeal, it 
is clear that in at least one case they carried their 
search after technicality too far. 

In the case of Powell v. The Main Colliery Co.^ 
a workman had sent in a claim as required by 

* See p. 42 infra. 
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Sec. 2. subs. 1. It was in writing, and stated clearly 
all that was essential to a claim. The arbitrator 
held it was sufficient. The Court of Appeal held 
(Lord Justice Romer dissenting) that it was not 
a 'claim' for compensation within the meaning 
of the Act ; and as no ' claim ' had been made 
within six months, the workman's rights were 
barred. A 'claim' meant, they said, a formal 
request for arbitration — ^in other words, the com- 
mencement of litigation. If this decision had 
stood, every workman, as soon as injured, would 
have been bound to commence proceedings, and 
the lawyer's part, big as it is already, would have 
increased tenfold. However, the House of Lords 
with exemplary speed restored the decision of 
the arbitrator, and had no difficulty in holding 
that a * claim ' meant any claim, and not neces- 
sarily a technical claim or request for arbitration. 

So far so good. But is it not a scandal that 
over a simple point Uke this there should be dis- 
agreement among great Judges, that the money 
of masters and workmen should be spent, and 
pubUc and private time be wasted ? Probably 
the appeal to the House of Lords was itself in the 
nature of an accident; for if the applicant had 
been a workman in some industry less thoroughly 
organised, there would have been no possibility 
of meeting the expense of the appeal. 

The case is the more unfortunate because those 
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workmen who do not, like colliers, belong to the 
aristocracy of labour, and have not at their back 
money to fight these questions to the House of 
Lords, will naturally speculate whether, if they 
could have gone further in their litigation, they 
would have fared better. 

The more one considers the wide difference 
between promise and performance in this par- 
ticular piece of legislation, the more does it appear 
desirable that there should be some way of dis- 
covering the intention of Parliament more simple 
and trustworthy than studying the words of her 
enactments. A certain Rule Committee sent 
round to the Judges of the County Court a con- 
siderable number of new rules. Conscious of 
the obscurity of the new rules — or perhaps of 
the Judges to whom they were sent — a lengthy 
memorandum was sent with them, explaining in 
somewhat simpler language what the rules meant. 
This seems to be the germ of an idea which 
might be extended with excellent public results. 
If the speeches of Mr. Chamberlain and Sir 
Matthew White Ridley had been sent to the 
Judges and arbitrators who have had to interpret 
this Act, and the Act had been interpreted in the 
spirit of these speeches, the scandal of litigation 
with which it has been surrounded would have 
been impossible. 

Still, it is something to have started, even in 
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this disastrous way, a scheme of compensation 
for workmen, and there are very many cases 
where the common sense of master and workman 
has enabled them to make use of the provisions 
of the Act and to forego the pleasures of litigation. 
No doubt a time will come when the thoughts of 
people will again be turned to domestic affairs, 
and the reform of the present system of Workmen's 
Compensation will be taken vigorously in hand. 
But for a time at least we must watch this little 
Act of Parliament, with its few short sections, 
like some tiny worm spinning round itself a huge 
tangled web of cases and case law. Meanwhile it 
is the duty not only of lawyers, masters, and 
workmen, but of all who desire to see a wiser and 
better state of things, to study the result of this 
legislation, in books such as this, so that, when 
time and opportunity occur, they may be ready to 
grapple with the evil state of things that has 
sprung up, and replace it by something healthier 
and better. 

EDWARD A. PATIRY. 



Holland House, Withington, 
August 1900. 
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Mb. Elliott has shown me the proofs of the new 
edition of his Workmen's Compensation Acts, 
and asked me to add a postscript to the Intro- 
duction I wrote last year. Reading this over, I 
do not think I have anything to alter in my 
former Introduction. Indeed, I am more con- 
vinced than ever, that if the intention of the 
Legislature is to be carried out, it is necessary to 
withdraw the working of the insurance scheme as 
far as may be from the hands of lawyers and 
judges, in order that it may be of permanent and 
real value to the community. Some of the great 
railway companies and other large employers of 
labour have managed to do this for themselves to 
the great advantage of those they employ, but the 
fact remains that there is a great deal of litigation 
continuing, which, as long as the Acts are in their 
present form, will and must continue. As long as 
this is so, new editions of books bearing on the 
subject are a necessity, and it is really surprising, 
even to me, familiar with the absurdities of the 
Act, to find how large a portion of this volume 
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has had to be re- written in twelve months. It is 
startling to be reminded that there have been six 
appeals to the House of Lords. These have been 
in nearly every case upon important points, and 
in five cases out of the six the House of Lords 
took a different view of the statute from that 
of the Court of Appeal When you find lawyers 
of the eminence and learning of these judges 
differing as to the right meaning of the words of 
this Act, what chance have masters and men 
of ascertaining their duties and rights without 
the assistance of lawyers; what chance,^ indeed, 
have lawyers of giving their clients sane and 
certain advice, or foreseeing with any clear vision 
the results of litigation ? The cost of all this liti- 
gation, though doubtless borne in most cases by 
Trades Unions and Insurance Companies, is a 
heavy tax on labour, and must add considerably 
to the insurers' premiums. 

It must be remembered, too, that many im- 
portant points have never gone to the House 
of Lords, and that in Scotland cases have been 
decided quite differently from what they have 
in England, from which decisions there is no 
appeal to the House of Lords. Scotch cases. 
House of Lords cases. Court of Appeal cases, and 
even decisions of the Judges of County Courts, 
are hurled at the unfortunate Arbitrator; all 
these decisions are reported in varying language 
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in different reports, and a glance through these 
pages will enable one to understand the nature 
of an Arbitrator's task, who has not only to master 
the facts of the case, but also to try and under- 
stand what the law is at the particular moment 
that the case is being tried, in order that he may 
justly administer it. The only suggestion of 
reform that has been made as yet, is to transfer 
the appeals to Divisional Courts of perhaps three 
Judges instead of two, whose decisions are to be 
final. With every respect to the Judges of the 
High Court, it is to be doubted whether they 
would succeed any better than the Lords Justices 
in interpreting the Act in the spirit that the 
House of Lords has interpreted it, namely, by 
endeavouring to include workmen in its pro- 
visions, rather than seeking to exclude them, and 
to broaden rather than narrow the system of 
insurance. The Judges of the High Court have 
at present never had to deal with the Act in any 
shape whatever, so that they would bring to the 
task wholly unprejudiced minds, but it is doubt- 
ful whether at this stage of the history of the 
Act its review by a tribunal of constantly 
changing individuals, judges who are unfamiliar 
with its provisions and their existing interpreta- 
tions, would be of benefit in bringing about that 
certainty which is so desirable in all interests. 
It remains to be seen whether this Appeals 
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Bill will be re-introduced. Meanwhile, for the 
unfortunate Arbitrator, the worried insurance 
man, the suffering workman, the still more suffer- 
ing master, and the conscientious but happy 
lawyer, there is nothing to be done but to battle 
with the stream of leading cases until they 
master the stream, or its waters overwhelm them. 

EDWARD A. PARRY. 
Sqfteniber 1901. 
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WORKMEN'S COMPENSATION ACT, 1897 
(60 and 61 Vict, c 37) 

An Act to amend the Law with respect to Com- 
pcTisation to Workmen for accidental Injv/riea 
suffered in the course of their Employment 

1.— (1.) If in any employment to which this ••o. i. a) 
Act applies personal injury by accident arising JiS2L*^**' 
out of and in the course of the employment is towoXnwn 
caused to a workman, his employer shall, subject ** ° **. 
as hereinafter mentioned, be liable to pay com- 
pensation in accordance with the First Schedule 
to this Act 

EMPLOTIIENT. — The employments to which this Act applies 
are specified in Sec. 7 (1), and they are further defined in 
. Sec. 7 (2). See Notes to Sec. 7, p. 89. 

INJURY BT ACCmENT. — The injury must be caused by 
accident. There is no definition of accident in the Act, 
but from three decisions given by the Court of Appeal, 
it has been laid down that the word * accident,' as used in 
this Act, inyolyes the idea of something fortuitous and 
unexpected. See Hensty v. White ([1900] 1 Q.B. 481 ; 
81 L.T.R. 767 ; 16 T.L.R. 64), Uoyd v. Sugg and Co, ([1900] 
1 Q.B. 486 ; 81 L.T.R. 768 ; 16 T.L.R. 66), and Walker v. 
LUleshall Coal Co., Ltd. ([1900] 1 Q.B. 488 ; 81 LT.R. 769 ; 
16 T.L.R. 108). 
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Sec. 1 (!•) In Hensey v. White (supra) the application for compensa- 
tion was made on behalf of the widow of a workman. The 
deceased had been a cabinetmaker working for the respondent, 
and it was part of his duty to start a gas-engine, which was 
done by turning a wheel. On the day of the injury he was 
endeavouring to set the wheel in motion, but it was stiff, 
owing to disuse during the Christmas holidays, and at first 
it could not be moved. There were others assisting him, and 
after some attempts, the men had just succeeded in moving 
it, when the deceased put his hand to his stomach, and 
almost immediately began to vomit blood, which he continued 
to do until he died. A post-mortem examination revealed 
the fact, that certain of his internal organs were not in the 
natural state in which those of a sound and healthy man 
should be, and, though conflicting medical evidence was given 
before the County Court Judge, he found that death was due 
to disease, but that it was possibly accelerated by the strain 
in endeavouring to move the wheel. He therefore gave 
judgment for the respondent, on the ground that the death 
of the deceased was not the result of an accident within the 
meaning of the Act. 

The Court of Appeal refused to disturb this judgment, 
because the element of accident was entirely wanting. 
Collins L.J., in the course of his judgment, said : — *In the 
ordinary course of his work, he was applying more than 
ordinary pressure to the wheel, and it is said that the injury 
which he received while doing so was the result of an 
accident ; what he was doing, however, he was doing 
deliberately and in the ordinary course of his work, and that 
which happened was in no sense a fortuitous event. ... In 
the present case there is an entire lack of the fortuitous 
element.' But see Timmim v. Leeds Forge Co,, Ltd,, on p. 4. 

In Roper v. Greenwood and Sons (83 L.T.R. 471) the appli- 
cant was employed as a box-maker, and on the day of the 
injury the boxes upon which she had to work were of a larger 
size and heavier than usual. When she had completed six 
boxes and was lifting up another, she strained herself and was 
injured. It was held that there was no accident, as there was 
nothing fortuitous or unforeseen. 
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In Xloyd y. ^a^g wnd Co, {mpra) the applicant, a gmiih &•& t (1.) 
in the employ of the respondents, was holding a flatter, the 
flat head of which was resting on an anvil and was being 
beaten by a boy with a hammer. The boy, however, missed 
his aim and hit the ronnd rod of the flatter instead of its flat 
head, thereby jarring the applicant's hand, which was con- 
siderably injured. From medical evidence it appeared that 
the appHcant had for some time sufiered from gout, and that 
the swollen condition of the hand was due to gout brought on 
by the jar, the result of the jar having been to excite the 
gout in the system. The County Court Judge awarded com- 
pensation, but on appeal, it was contended that the injury had 
not been caused by accident ; that, in any event, it had not 
been caused solely by accident, but by an accident in con- 
junction with some other operating cause. 

The Court of Appeal rejected this argument, and held that 
the injury was caused by an accident, namely, by the boy 
with the hammer hitting the rod of the flatter instead of 
hitting its flat end. The contention, that the injury arising 
from the jar would not have been so great but for the gouty 
diathesis, was inmiaterial, as the gouty diathesis was only 
material as to the amount of the injury. 

In Walker v. Lille9hcdl Coal Co^ Ltd. (supra), the applicant, 
who had previously blistered one of his fingers, was engaged 
at working at the steam-pipe joints of a machine. He had 
with him a labourer, whose duty it was to put red lead and 
oil upon the joints of the pipes, and the applicant then 
screwed the different joints together. Whilst doing so, the 
red lead and oil came in contact with his blistered finger, 
and seriously injured it. The County Court Judge was of 
opinion that there had been no accident, and this decision 
was upheld on appeal, on the ground that the applicant was 
at the time working in the ordinary way, with the usual 
materials and appliances, and there was no element of 
accident in the case. 

In Thompson v. AsfUngton Coal Co., Ltd, (17 T.L.R. 345), 
a collier was employed in working in a narrow seam of coaL 
There was a quantity of small coal about, and he had to work 
very frequently on his knees. He complained for about a 
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Sde. 1« (L) fortnight of a pain in his knee, and at the end of that time his 
wife examined it and found a piece of coal under the skin. 
Blood poisoning set in and the man died. The County Court 
Judge came to the conclusion that the piece of coal got down 
the man's trousers while he was at work and worked its way 
into his knee, and he held that this was an accident. In this 
holding he was supported by the Court of Appeal. 

The circumstances in this case appear to be almost identical 
with those in Walhcr v. LUleshcdl Coal Co, (supra), where they 
were held not to constitute an accident. The only distinction 
there appears to be between the two cases is, that in Walker v. 
LiUeshall Coal Co, the man was aware of the risk and had told 
the foreman of the condition of his blistered finger before he 
conunenced the work, and hence there was wanting the for- 
tuitous and imexpected element. 

In Timmins v. Leeds Forge Co,, Ltd. (83 L.T.R. 120 ; 16 
T.L.R. 521), the applicant was a labourer in the employ of 
the respondents, and was engaged in moving piles of timber. 
On the day of the accident the planks were all frozen together, 
there having been a frost during the night ; and the lower the 
applicant got in the stack of timber, the harder the planks 
stuck together. Accordingly, when he tried to lift one of the 
lower planks he ruptured himself, owing to the difficulty of 
lifting it, on account of its being frozen fast to the other 
planks. The County Court Judge found that the injury was 
caused by accident, and an appeal to the Court of Appeal 
failed, on the ground that there was evidence upon which the 
County Court Judge could find that the injury was caused by 
something fortuitous and unexpected, namely, by reason of the 
planks sticking together. But see Hensey v. White on p. 2. 

MUST THE ACCIDENT BE EXTERNAL 7— The head note to the 
report of the cases otHensey^Y. White ; Lloyd v. Sttgg and Co, ; 
and Walker v. LUleshall Coal Co,, Ltd, (supra) in the Law 
Reports is as follows : — 

' Where a workman suffers injury while doing his ordinary 
work in his ordinary way, and the primary and efficient cause 
of the injury is his diseased or impaired physical condition at 
the time, the injury is not caused by accident within the 
meaning of the Act. When, however, injury is caused to a 
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workman by some fortuitous and external event, it is caused 8*0. 1. ft.) 
by accident within the meaning of the Act, although the 
injury may be aggravated by his physical condition at the 
time of the accident.' 

It would appear firom this that, to constitute an * accident,' 
the injury must not only be caused by some 'fortuitous' 
event, but also by some * external ' event. K this be so, some 
of the accidents of most common occurrence, such as straining 
a muscle through slipping will not be * accidents ' within the 
meaning of the Act. This appears to be too narrow an inter- 
pretation of the word 'accident,' and the question arises 
whether the inclusion of the word * external ' in the head note 
can be justified. If it was introduced so as to exclude cases 
resulting from disease alone, no feult can be found with it 
But if the effect of its introduction is to exclude all accidents 
which are not caused by external events, then its introduction 
does not appear to be justified by any of the judgments de- 
livered in those cases. If, again, it was the intention of the 
Court of Appeal to lay down that external accidents only are 
within the Act, it is strange that neither the Law Times, the 
Law Jowmaly nor the Weekly Reiporter make any mention of 
the word * external ' in their reports of these cases. This was 
pointed out by the Judge of the Manchester County Court in 
Lee Boardman v. Scott and Whitworth (111 Law Times 90), 
where a man in a normal state of health tore several fibres of 
the muscles of his back whilst lifting a beam of about 100 lb. 
weight. His Honour held that this was an * accident ' because 
it was something 'fortuitous,' and he expressly found that 
it was not * external ' ; but as he did not agree that the Court 
of Appeal had laid down that external accidents only were 
within the Act, he made an award in favour of the applicant. 
The case is at present under appeal, and when it is heard, it 
will no doubt be definitely laid down whether or not an 
accident must be external as well as fortuitous. But see 
Perry v. Baker and Son (111 Law Times 209) where the 
Judge of the Marylebone County Court felt himself bound by 
the decisions above referred to, to hold that to come within 
the meaning of the Act an 'accident' must be from some ex- 
ternal cause resulting directly in injury. 
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Se<VL(l.) INJURY THROUGH BREATHING NOXIOUS GASES. — The 
question as to whether injuries resulting firom working at 
dangerous or unhealthy trades are within the operation of the 
Act is discussed in 105 Law Times on p. 169, from which the 
following extract is taken : * Can damages for " phossy jaw " 
be recovered under the new Act ? The proper view seems to 
be that, if a man is imable to stand a particular occupation 
and breaks down where another would be unaffected, this is 
no accident. It is the effect of the work which was under- 
taken ; there has been no occurrence out of the ordinary. 
But if injury results— not necessarily by violence, but from 
some exceptional or unforeseen cause — e.g, shock to the system 
resulting from fright at a sudden inuninent catastrophe (see 
FtLgh V. London^ Brighton^ and South Coast Bailway Co. 
[1896] 2 Q.B. 248, 251 ; 74 L.T.R. 724), whether caused by 
personal negligence or wilful act, or by the happening of 
some event against which no reasonable foresight could have 
guarded — that is an accidental injury for which compensation 
is directly provided in the new Act, if it takes place on, in, 
or about any of the employments specified therein. Accord- 
ing to the Act, " phossy jaw," in so far as it is inseparable from 
the employment where it is found to occur, is not a personal 
injury caused by accident, and the same may be said of other 
injuries happening in dangerous or unhealthy trades, and not 
wholly preventible by the exercise of all possible care. . . . 
If the injury is of a kind which the workman knew, when he 
undertook the work, was likely to happen by reason of the 
very nature of the employment, and he has succumbed through 
ill-health or weakness of constitution produced by the work, 
such injury cannot be regarded as caused by accident, and 
therefore is not a subject for compensation under the new 
Act. The employer is not, in fact, made an insurer against 
the risks of a trade which is in its nature injurious to health.' 
The principle laid down in the above article has been often 
followed. In Williams v. Duncauy the Judge of the South- 
wark County Court found that a workman, who had been 
incapacitated for six weeks by an attack of colic through lead- 
poisoning, had not suffered * personal injury by accident.' In 
Booth V. Leeds Forge Co, a man was employed as gas-blower 
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at a forge, and was * gassed ' and died firom poisoning. The BiP. I. (1.) 
County Court Judge said he had not the slightest doubt that 
the man's death was due to having inhaled water-gas for a 
number of years, but the cause of his death could not be 
accounted an accident according to the terms of the Act. 

From a consideration of the above cases, it will be seen 
that, for an injury to be caused by accident, there must be 
something exceptional or unforeseen in the cause of the 
injury — there must be an occurrence out of the ordinary 
course. Under the Employer's Liability Act * some element 
of negligence was always necessary to render the employer 
liable ; but under the new Act this is unnecessary, and the 
employer becomes liable for any injury caused by. accident — 
even inevitable accident — provided it arose out of and in the 
course of the employment. 

18 EVERT ACCIDENT WITHIN THE ACT? — Supposing a 
man, whilst engaged in his employment, was struck by 
lightning and kUled. Would that be an accident within the 
meaning of the Act? It will be observed that the only 
accident referred to in this sub-section is an accident * arising 
out of and in the course of the employment.' Could it be 
said that a man who was killed by lightning was killed by 
' accident arising out of and in the course of his employment ' ? 
It is submitted not. The accident would occur whilst he was 
in the course of his employment, but it could hardly be said 
to arise out of it. It might be different if the worfanan was 
engaged in fixing a lightning conductor at the time that he 
was struck, or if he was employed near a machine which 
attracted the lightning. It could then be argued with reason 
that the accident arose * out of as well as ' in the course of the 
workman's employment, on the ground that it might not have 
happened if he had not been engaged in that particular kind of 
work. But apart from special circumstances of that kind, an 
accident which occurs through a manifestation of the laws of 
Nature, is not such an accident as is contemplated by the Act. 

ARISING Om OF AND IN THE COURSE OF THE EMPLOY- 
KENT. — The accident must arise both out of and in the 
course of the employment — ^both conditions are necessary in 

1 48 and 44 Vict. c. 42. 
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Sec. L(l»> order that the employer may be made liable. To obtain 
compensation it is necessary to show 

(1) That the workman was engaged in an employment 

to which the Act applies ; and 

(2) That the accident which caused the injury was one 

arising out of and in the course of such employment. 

Both these facts must be established, and the onus of 
proving them lies on the applicant, though it appears from 
the decision given in M^Nicholas v. Dawson ([1899] 1 Q.B. 
773 ; 80 L.T.R. 317 ; 15 T.L.R. 242), that very slight evidence 
is sufficient to raise the presumption that the accident arose 
out of and in the course of the employment, where there is 
no evidence to the contrary. In this case a workman was 
employed to look after an engine in a shed. The engine was 
connected with a mortar-pan outside the shed, in which 
mortar was mixed for the purpose of being used in the 
erection of a building near at hand. Early one morning he 
went to his work and started the engine, and two minutes 
after he had done so, he was foimd crushed to death. No 
one saw how the accident happened, but the evidence showed 
that it was the duty of the deceased, after he had started the 
engine, to go to the mortar-pan, the proper way to go being 
by a main door. There was also a small door opposite the 
main one, which was sometimes used for ventilation, but to 
go to the small door it would be necessary to creep under a 
revolving shaft, and the deceased had been forbidden to go 
out of the shed by this small door. The oil can was found 
on a shelf where it was kept when not in use, showing that 
the deceased could not have been oiling the engine at the 
time of the accident. The Coimty Court Judge held that, 
though the accident probably arose in the course of the 
employment of the deceased, it was left absolutely uncertain 
whether it arose ' out of the employment ; and as the burden 
of proof as to this was on the applicant, he gave judgment for 
the employers. 

The Court of Appeal allowed an appeal, on the ground 
that there was evidence fit to be submitted to a jury that the 
accident arose * out of and in the course of the employment.' 
*The highest that can be put against the deceased,' said 
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Collins L. J., * is that he was going out of the shed by a See. 1. (L) 
dangerous way, and met with his death while trying to get 
under the shaft of the engine. It was as much his duty to 
get out of the shed as it was to go into it, and both would be 
done in the course of his employment' 

A man does not cease to be in the course of his employment 
merely because he takes a wrong or dangerous method of doing 
what might be done safely if it was to be done at all {Pur- 
ham V. Brown Brothers and Co,, Ltd., 36 S.L.R 190). 

In Smith V. La/ncashire and Yorkshire Railtoay Co, ([1899] 
1 Q.B. 141 ; 79 L.T.R 633 ; 15 T.L.R 64), a man was 
employed as a ticket-collector by the respondents. When 
he had finished collecting the tickets, he got upon the foot- 
board of a train after it had started, not for any object of his 
employment, but to converse with a friend who was a pas- 
senger in the train, and met with an accident which caused 
his death. It was held that the accident did not arise ' out 
of his employment within the meaning of this sub-section, on 
the ground that, at the time of the accident, all the deceased 
had to do for the Company, arising out of his employment, had 
been done and completely discharged. The Court did not 
decide whether the accident arose *in the course of the em- 
ployment, the first finding having rendered this unnecessary. 
See the Scotch case^of Callaghan v. Maxwell (37 S.L.R. 313.) 

In Lowe v. Pearson ([1899] 1 Q.B. 261 ; 79 L.T.R 654 ; 
15 T.L.R. 124), it was decided that where a boy, employed in 
a pottery to make clay balls and hand them to a woman who 
worked at a moulding machine, meddled with the machinery 
during the temporary absence of the woman, in spite of having 
been expressly ordered not to interfere with it in any way, 
and was thereby injured, the accident did not arise 'out of 
and in the course of his employment The Court refrained 
from expressing any opinion on * the case of a servant, while 
in his master's employ, doing upon an emergency something 
outside the scope of what he was employed to do in the 
interests of his master,' until such a case arose. Such a case 
did soon afterwards come before the Court. (See Rees v. 
Thomas, p. 11.) 

But it is not every breach of a master's orders that will have 
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Sec. 1. (1.) the effect of terminating the servant's employment, so as to 
prevent an accident, that happens owing to the breach of his 
orders, from arising out of and in the course of his employ- 
ment. For instance, in WhiU)htad, v. B.mdtT ([1901] 2 K.B. 
48 ; 84 L.T.R. 514 ; 17 T.L.R. 387) a workman was employed 
as a carpenter, part of his duties being to sharpen his tools on 
a grindstone which was rotated by a band driven by machinery. 
He had received orders not to touch the machinery. The band 
that rotated the grindstone having slipped, he endeavoured to 
replace it, and in doing so was injured. On a claim for com- 
pensation, the County Court Judge found that the accident 
arose out of and in the course of the employment of the work- 
man, and made an award in his favour. 

Before the Court of Appeal it was contended that the case 
was governed by liowt v. Pearson {supra), but the Court 
. distinguished it from that case, and held that the disobedience 
of the master's order did not of itself prevent the act of the 
workman from being an act done in the course of his employ- 
ment, and that, as it had not been shown that the replacing of 
the band was an act on the part of the workman so remote 
from his ordinary duties that it could not fairly be said to be 
one arising out of and in the course of his employment, the 
award must stand. 

Collins L. J. felt some difficulty in coming to this conclusion, 
because he could not arrive at a clear opinibn as to what it was 
that the County Court Judge had found in fact. In the 
course of his judgment he stated the law to be as follows : — 
* We have to get back to the orders emanating from the master 
to see what is the sphere of employment of the workman, 
and it must be competent for the master to limit that sphere. 
If the servant acting within the sphere of his employment 
violates the order of his master, the latter is responsible. It 
is, however, obvious that a workman cannot travel ovi of the 
sphere of his employment without the order of his employer to 
do so ; and if he does travel out of the sphere of his employ- 
ment without such an order, his acts do not make the master 
liable. In the present case, if the two spheres of employment 
had been distinctly separated and defined — namely the grinding 
of the tools and the skilled labour of managing (he m^a^hinery — 
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a-nd the applicants s employment had been limited to the formery ■•e.l. (D 
and ify while acting in breach of the order limiting his employ- 
mentj he had net with (he aecidentf (he matter would not have 
been liable* See also the Scotch case of M^Quibban r. Mensties 
(37 S.L.R 626). 

A good illustration of an accident arising * in the course ' of 
a workman's employment but not *out of it, is foimd in the 
Scotch case of The London and Olagow Engineering and Iron 
Shipbuilding Co., Ltd., v. Falconer (38 S.L.R. 381), where a 
blacksmith, whilst working at his anvil, was knocked over and 
injured by two of his fellow- workmen who were larking about 
instead of attending to their work. It was held that under 
such circumstances the accident could not be said to arise 'out 
of the man's employment. 

In Uarrieon v. Whitaker Brothers (16 T.L.R. 108), a boy 
was in the employment of a firm of contractors who were 
engaged in constructing a dock, for the purpose of which they 
used a railway line. On the day of the accident he was 
engaged in greasing the wheels and axles of the railway 
trucks, and having greased all the trucks that were ready 
for him, he had to wait for others. There was a fire not far 
away from the place where he had greased the trucks, and 
he sat down on a lever to warm himself by it. While there, 
he saw an engine with trucks coming along, and thinking the 
points were against it, he began to pull the lever to open them, 
when the engine came up and he was thrown against it and 
injured. The County Court Judge held that the accident arose 
*out of and in the course of the boy's employment, and the 
Court of Appeal said that he was justified in so finding. 

ACCIDENT ARISma FROM ACT DONE ON AN EMEBOENCT. 
—In Bees v. Thomas ([1899] 1 Q.B. 1016 ; 80 L.T.R. 678 ; 
15 T.L.R. 301), the deceased was a fireman in the employ of 
the respondents, who were mine-owners, part of his duties 
being to examine and report upon the condition of the mine, 
and to make his report at the office, which was about half a 
mile from the pit's mouth. On the morning of the accident, 
while going to make his report, he got on a truck which was 
being drawn by a horse on a tram line in the direction of the 
office. This was a breach of one of the rules of the mine, 
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Secf. l.'(t) which provided that no workman should ride on full trucks 
on the tram line. While the deceased was so riding, the 
horse bolted ; he jumped down, and in running to stop the 
horse, fell and was killed. 

The Court of Appeal agreed with the County Court Judge 
that the deceased had not been guilty of serious and wilful 
misconduct, and held that the accident arose ' out of and in 
the course of the employment.' Smith L.J. said : — * It is 
said that it did not arise out of his employment, because it 
was the result of a voluntary act on his part, that is, of his 
attempt to stop the horse. But the deceased was acting in 
the interest of his master in an emergency which suddenly 
arose, and in which any one would, I should think, have tried 
to do the same thing. I think therefore that the accident 
arose out of his employment ; and there is no doubt that it 
arose in the course of it, as he was taking the report to the 
ofl&ce in the ordinary course of his duty.' 

The case of Matthews v. Bedworth Brick, Tile and Timber Co. 
(106 Law Times 485) came before the Judge of the Nuneaton 
County Court. The deceased was at work for the respondent 
company with Burden, a foreman, and a man named Moran. 
They were engaged in cleaning out an old shaft, and early 
one morning Moran was the first to descend. He came in" 
contact with choke damp, was overpowered, and fell from the 
skip in which he was descending to the bottom. On the 
deceased learning this, he got into the skip with Burden, who 
however warned him of the danger, and began to descend to 
save Moran. They met with the same experience ; the 
deceased was overpowered, fell from the skip, and was killed, 
while the other two men were rescued. On these facts it was 
held that the accident arose out of and in the course of the 
employment, on the ground that, though the deceased was not 
acting under any direct order to do what he did, he acted 
under a reasonable belief that his employers would have 
wished him to do it, and it was done not only for the benefit 
of the man whom he endeavoured to save, but also for the 
benefit of his employers. See also the Scotch cases of 
M^Quibhan v. Memies (37 S.L.R. 526) and Devine v. Cale- 
donian Railway Co. (36 S.L.R. 877). 
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OOnra to and SSrUBHINa from work.— a workman's 8«o.L a.) 
employment begins, in the ordinary course, when the time has 
arrived and when the locality has been reached at which he 
is employed ; that is to say, that it is no part of the contract 
of employment that the employment should include the time 
taken in getting to and from the work (Holness v. Mackay 
cmd Davis [1899] 2Q.B. 319 ; 80 L.T.R. 831 ; 15 T.L.R 351). 
In this case a ganger was employed by contractors in widen- 
ing a railway siding. His day's work commenced at 7 A.M., 
and on the morning of the accident, while on his way to 
work, he was kiUed by an express train on the main line a 
few minutes before seven o'clock^ There were two ways by 
which he could reach the siding, one across and the other 
along the main line, but there was no evidence as to the way 
by which the deceased got on the line that morning. 

It was held by Smith and Vaughan Williams L.JJ. 
(Bomer L. J. dissenting) that the accident did not arise ^ out of 
and in the course of the employment,' since it happened before 
the time when his work was to commence, and before he 
reached the place where he was employed. It was laid down 
that the contractors owed no duty to the workman while 
proceeding to his work, and generally, that a workman who is 
injured in a place not under his employer's control, while 
going to or returning from his work, is not within the pro- 
visions of the Act. 

A distinction was drawn between cases where the employer 
has control over the place which the workman has to pass in 
order to get to his work, and cases where he has not. It was 
suggested that, if a man employed in a large quarry were 
killed whilst going to his work in a particular portion of it, 
or if a man, while going to his work on the upper floor of a 
large feictory, were kiUed on the lower floor of the factory, the 
decisions would probably be that the accidents in these cases 
did arise ' out of and in the course of the employment.' 

This view is strengthened by the decision given in Holmes 
V. Cheat NoHhem Railway Co. ([1900] 2 Q.B. 409 ; 83 L.T.R. 
44 ; 16 T.L.R. 412). The deceased was an engine-cleaner in 
the employment of the Railway Company, and had for some 
time been engaged on work at King's Cross. A new engine- 
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Seo. 1. (I.) shed having been erected at Hornsey, about four miles from 
King's Cross, the deceased was directed by his foreman to go 
there for the purpose of cleaning, engines in the new shed. On 
the morning of the accident he and some other engine-cleaners 
proceeded from King's Cross to Homsey by one of the Com- 
pany's trains, and reached the latter place at 5.45 a.m., their 
time for beginning work being 6 a.m. None of them had 
tickets, and it appeared that they were not expected to take 
tickets. On arriving at Homsey the men proceeded to cross 
the lines of railway, when an express caught the deceased, and 
injured him so much that he died the following day. 

It was contended for the Company that the injury to the 
deceased did not arise *out of and in the course of his 
employment, and Holness v. MacJcay and Davis {ante, p. 13) 
was relied on to show that the employment did not commence 
until the hour of actual work had arrived, and the deceased 
was upon that part of his employer's premises where such 
work was to be performed. This contention, however, was 
not accepted, and the Court of Appeal upheld the decision of 
the County Court Judge, that the accident arose * out of and in 
the course of the deceased man's employment. Smith L.J. 
said it seemed to him that there was an implied contract 
between the masters and the man, that if he would get into 
the train at King's Cross, they would take him by their line 
to his work and bring him back again. There was a difference 
between the beginning of employment and the beginning of 
work, and the employment of the deceased commenced when 
he got in the train to be conveyed to his work. See also 
Fitxpatrick v. Hindley Field Colliery Co, (110 Law Times 
548). 

In Gibson v. Wilson (38 S.L.R. 450) it was held that injury 
sustained by a workman while climbing over a school-yard 
railing to get across to his work at the church, the key of the 
churchyard gate having failed to open the lock, did not arise 
out of and in the course of his employment. 

In Davies v. Ehymney Iron Co, Ltd, (16 T.L.R. 329), the 
injured workman was a collier in the employ of the respon- 
dents, who owned a line of railway, about one and a quarter 
miles in length from their colliery, and they ran a train to 
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take the colliers from their work in the colliery to their homes, t^ 1. (1.) 
The colliers did not pay for the use of the train, and it was 
at their option whether they used it or not The applicant 
was on the day of the accident going home by the train, and 
when alighting from it at a point about three-quarters of a 
mile from the colliery he fell and was injured. It was held 
that the accident did not arise *" out of and in the course of his 
employment,' as he was under no duty to the respondents 
when it happened. But see Holmes v. Great Northern Rati- 
way Co. on p. 13. 

On the other hand, in Todd v. Ca^Udonian BaUtoay Co. 
(36 S.L.R 784), an engine-driver, who had been released from 
active duty by another servant of the Company, proceeded 
along the line to report himself at a goods shed at a station, 
and whilst on his way was killed by a train. It was argued 
for the Company, that the man's employment ceased when he 
handed over his engine to another driver, but it was held that 
the accident arose * out of and in the course of his employment 
on the ground that he was walking along the Company's line 
for the purpose of reaching a particular point where it was his 
duty to be. 

A WOBXHAir. — For definition of * workman ' see Sec. 7 (2) 
and notes thereon at p. 160 ; also Sec. 8 (1). 

EMFLOTEB. — For definition of 'employer' see Sea 7 (2) and 
notes thereon at p. 149 ; also Sec. 7 (1) and notes thereon 
at p. 88. 

The word * employer' as used here is misleading. In all 
cases it is the 'undertaker' who is liable, and not the 
'employer.' Of course the undertaker may also be the 
employer, but in many cases the undertaker will be liable 
when he is not the employer, and when the employer himself 
is not liable at alL In Cass v. Butler ([1900] 1 Q.B. 777 ; 
82 L.T.R. 182 ; 16 T.L.R 227) an electrical station, which 
was over thirty feet in height, was being constructed by means 
of a scaffolding for the Leeds Corporation by a contractor, 
who had contracted for the whole of the building. The con- 
tractor sublet to a sub-contractor the painting of the building. 
A workman in the service -of the sub-contractor met with a 
fatal accident, while engaged in painting the interior of the 
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Sec. 1. (1.) roof. It was held that the sub-contractor was not an * under- 
taker' within the meaning of Sec. 7, and was therefore not 
liable under the Act to pay compensation to the workman's 
widow. The sub-contractor was undoubtedly the deceased's 
* employer,' but he was not liable because he was not an * under- 
taker.' The claim should have been made against the * under- 
taker.' Hence for the word 'employer' as used in this Sec. 
there should be substituted the word * undertaker.' See note 
on * undertakers ' under Sec. 7 (1) at p. 88. 

SUBJECT A8 HEBEIKAFTER MEn1i6nED.— The chief pro- 
visoes referred to are the following : — 

(1) That the injury has disabled the workman for a period 

of at least two weeks, from earning full wages at the 
work at which he was employed (Sec. 1 (2) (a)). 

(2) That the workman has not already obtained damages 

from his employer in respect of the injury, independ- 
ently of this Act (Sec. 1 (2) (&)). 

(3) That the injury is not attributable to the serious and 

wilful misconduct of the workman (Sec. 1 (2) (c)). 

(4) That the workman has given notice .of the injury and 

claimed compensation within the prescribed time 
(Sec. 2). 

(5) That the workman, has not contracted out of the Act 

(Sec. 3), 

(6) That the workman has not already recovered damages 

from a stranger in respect of the injuries (Sec. 6). 

(7) That the workman has, if requested by his employer, 

submitted himself to a medical examination after 
having given notice of the accident (Schedule I. (3)). 
COMPENSATION. — The compensation given by this Act 
differs altogether from damages recoverable by a workman 
from his employer under the Employer's Liability Act,* or at 
common law. Damages are only recoverable when there has 
been fault or negligence on the part of the employer, his 
agents, or servants, whereas by this Act an undertaker is 
made liable to pay compensation, although neither he, nor 
any person for whose acts he is responsible, has been negligent 
or in default in any way whatever. 

1 43 and 44 Vict c 42. 
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(2.) Provided that : — ucux)(a) 

(a) The employer shall not be liable under this 
Act in respect of any injury which does not 
disable the workman for a period of at least 
two weeks from earning full wages at the 
work at which he was employed. 

DISABLBMEHT FOB TWO WEEKS.— Owing to the use of the 
words ' full wages,' it is not clear from this sub-section that a 
workman must be incapacitated for at least two weeks, for if 
a man were absent from work, even for a day, through having 
received a slight injury, that injury would have disabled the 
workman from earning /uZ^ wages for a period of two weeks. 
But the provision in Schedule L (1) (&), that there shall be a 
weekly payment * after the second week,' shows clearly that 
it is the intention of the Act, that no compensation whatever 
shall be paid for two weeks, bat that the weekly payment 
awarded shall commence after the expiration of the second 
week from the time of the incapacity. See note under 
Schedule I. (1) (6) at p. 174. 

The provision, that the injury must incapacitate the 
workman from earning his wages for two weeks, to enable 
him to have a right to compensation, though a useful one, 
will exclude from the benedts of the Act many workmen 
who are injured. This is shown by the following extract 
from the Report of the Chief Registrar of Friendly Societies 
for the year ending 1899. Speaking of the returns made 
under Schemes certified by the Registrar under Sec. 3, the 
Report proceeds : — 

'In 22 returns information is given from which a com- 
parison can be made between the amounts of payments made 
during incapacity, and the maximum amount that would have 
been payable under the Act, from which it appears that the 
actual payments are nearly twice the amount of that maxi- 
mum. This is largely accounted for by the provision made 
for the first two weeks of incapacity. The cases in which the 
duration of incapacUy was two weeks and under were more 
them half of the whole number.' 

B 
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Sec 1.(2.) (a) FULL WAGES. — To make the employer liable, the workman 
must be disabled from earning ^ full wages' for two weeks. 
This does not mean that he must be altogether prevented 
from doing any work during that period. If, before the 
expiration of two weeks, he is able to return to his work, 
but owing to the injury is not, after two weeks, able to earn 
as much as before the injury, he can still obtain compensa- 
tion. 

The wages must also be mme,di ; it is not enough that they are 
■paidL, as the test of the right of a workman to a weekly pay- 
ment, in respect to partial disablement for work, is his wage- 
earning capacity after the accident. Even where a workman 
is receiving the same wages after as before the accident, if the 
Arbitrator is of opinion that he is not in fact mming them, 
he will either award a nominal amount to be paid weekly, so 
as to preserve to the workman his right to have the weekly 
payment reviewed under Schedule I. (12), or make a declara- 
tion of the liability of the employer, leaving the amount and 
duration of the compensation to be fixed on an application 
under the same clause of the same Schedule (see Jro7i« v. 
Davw and Timmins, Ltd, [1899] 2 Q.B. 330 ; 80 L.T.R. 673 ; 
and Chandler v. Smith [lb99] 2 Q.B. 606; 81 L.T.R. 317; 
16 T.L.R. 480 ; also note to Schedule I. (12), p. 206). If 
the Court had not this power, workmen might be altogether 
deprived of their rights under the Act by their employers. 
Employers might take their injured workmen back into their 
employ as soon as they were able to do any work, and pay 
them the same wages as they received before the accident. 
After continuing to do this for six months, they might dis- 
miss them, when it would be too late for them to make ff, 
claim for compensation. 

The meaning of the sub-section was well explained by 
Smith L.J. in his judgment in Chandler v. Smith (sxipra!), 
* The meaning of Sec. 1 (2) (a),' he said, * in my judgment is 
that if the accident be of such a nature that the man is by 
law entitled, during the two weeks immediately following the 
accident, to recover full wages from his master at the work 
at which he was employed before the accident, then such 
an accident is not to give rise to a claim by the workman 
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against his master under tbe Act. ... If the master out of 8oc.l.(a.)(a) 
feelings of compassion and generosity, which happily is often 
the CHse, continues to pay the full wages though not under 
legal obligation to do so, that does not bring the case within 
the snb-section.' 

AT THB WORK AT WHICH HE WAS EMPLOYED. — From 
the decision in Chandler ▼. Smith ([1899] 2 Q.B. 506 ; 81 
L.T.R. 317 ; 15 T.L.R. 480), it would appear that, for the 
employer to escape liability, the workman must be able to 
earn full wages at the same work which at the time of the 
accident he was employed to do, though this was not definitely 
laid down by the Court. The facts in the case were these. 
A foreman of a weaving department was employed principally 
in supenrising the hands, but also used to set up and adjust 
the machines. He met with an accideut which incapacitated 
him from doing this manual labour, and his work was after- 
wards confined to the supervision of the hands, though his 
employers continued to pay him wages at the same rate after 
as before the accident. The Court of Appeal, however, 
decided that there was no evidence that the payment of 
tbe full wages was not an act of grace on the part of the 
employers, and it was held that, as the applicant had been 
prevented by reason of the accident from doing a substantial 
part of the work at which he had previously earned his wages, 
he had been disabled for two weeks from earning *full wages 
at tbe woik at which he was employed/ but that, as he had 
up to now suffered no pecuniary Iobs, the proper course was 
to make a declaration of the liability of the employer, leaving 
the amount and duration of compensation to be fixed upon 
an application undrr Schedule I. (12). 

Though in Chandler v. Smith (iupra) the Court in effect 
adopted the principle that the incapacity for work in respect 
of which compensation is payable must be an incapacity foi 
that class of work which the workman was doing at the time 
of the accident, still a workman who, though prevented from 
earning full wages at his former class of work, is nevertheless 
able to earn full wages in another capacity, cannot actually 
recover compensation. Schedule I. (2) provides that *in fi^dng 
the amount of weekly payment, regard shall be had to the 
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8ecl.(2.)(a) difference between the amount of the average weekly earnings 
of the workman before the accident and the average amount 
which he is able to earn after the accident.* This implies that 
the workman is to receive nothing unless there is a difference 
between the average weekly earnings before the accident and 
the average weekly earnings after the accident, quite irre- 
spective of the work in which he is engaged. For instance, in 
Pom^hreyy. Southwark Prm ([1901] 1 KB. 86; 83 L.T.R. 
468 ; 17 T.L.R. 53), an apprentice obtained an award for the 
payment of 3s. 6d. weekly for an injury to his right hand 
which prevented his working as a skilled artisan. Subse- 
quently he was employed as a labourer by the same employer, 
his wages being larger than they were before the accident. On 
an application by the employers for the review and termination 
of the weekly payment, the County Court Judge dismissed 
the application, but on appeal it was held that the test to be 
applied was the difference between the amount of the average 
earnings before the accident and the average amount which the 
workman is able to earn after the accident ; that, as in this case 
the workman was earning as much as he was earning before the 
accident, the County Court Judge was wrong in refusing to 
review the weekly payments ; but that the weekly payments 
should be continued at a nominal amount, in order to preserve 
the right of the applicant to make any further application that 
might become necessary. It would appear, therefore, that in 
all cases where the workman is earning as much after as before 
the accident, though such earnings are not earned 'at the 
work at which he was employed,' the proper course is either 
to make a declaration of the liability of the employer as in 
Chandler v. Smith (supra) or to award a nominal sum of Id. a 
week as in Iroiu v. Davis <md Timmins, Ltd, {supra). This 
course has also been adopted in Scotland {Fredand v. Macfar- 
lane, Lang cmd Co., 37 S.L.R. 599). 

Whether the injury disabled the workman from earning full 
wages for two weeks, is a question of fact to be decided by 
the Arbitrator. 

sec.i.(a.)(6) (6) When the injury was caused by the per- 
sonal negligence or wilful act of the employer, 
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or of some person for whose act or default ••«•*•<•'><*> 
the employer is responsible, nothing in this 
Act shall affect any civil liability of the 
employer, but in that case the workman may, 
at his option, either claim compensation 
under this Act, or take the same proceedings 
as were open to him before the commence- 
ment of this Act ; but the employer shall not 
be liable to pay compensation for injury to a 
workman by accident arising out of and in 
the course of the employment both inde- 
pendently of and also under this Act, and 
shall not be liable to any proceedings in- 
dependently of this Act, except in case 
of such personal negligence or wilful act as 
aforesaid. 

The effect of this sub-section is to preserve to the workman 
his existing rights against his employer, whether at common 
law, under Lord Campbell's Act,* or under the Employer's 
Liability Act.^ When the injury has been caused by the 
personal negligence or wilful act of the employer, or of some 
person for whose act or default he is responsible, the workman 
has the alternative of proceeding either under this Act, or of 
taking such proceedings as were open to him before the com- 
mencement of this Act, but in all other cases this sub-section 
limits his remedy to this Act. 

THE WORKKAN'S OPTION. — By this sub-section and by 
Sec. 6, the workman *may, at his option,' proceed under 
this Act or independently of it. If the wor^an be alive, 
there is no difl&culty, as the option is clearly his. But if the 
workman be dead, who is then to exercise the option ? By 
Sec. 7 (2), * Any reference to a workman who has been injured 

1 9 and 10 Vict, c 98. 2 43 and 44 Vict. c. 42. 
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S6cl.(2.)<b) shall, where the workman is dead, include a reference to his 
legal personal representative or to his dependants, or other 
person to whom compensation is payable.* That is to say, 
there are three classes of persons mentioned : 

(1) The legal personal representative, t.c., the executor or 

administrator. 

(2) The dependants. 

(3) The * other person,' who by Schedule I. (1) (a) (iii) is not 

included if there are dependants. 
It would appear, then, that if there is a personal represen- 
tative, the option is to be his ; and if there is not one, that the 
dependants are to have the option. Suppose a question arises 
as to the advisability of commencing an action under Lord 
Campbell's Act,^ or claiming compensation under this Act. 
If there is a personal representative, he alone has a right to 
bring an action under Lord Campbell's Act ' within six months 
of the death (27 and 38 Vict. c. 95, sec. 1). And as six 
months from the death is the limit of time for claiming com- 
pensation under this Act (Sec. 2 (1)), the personal representa- 
tive will be the only person who has the option of deciding 
under which Act to proceed. 

The question then arises : Can a dependant proceed under 
this Act, though the personal representative has the option of 
proceeding either under this Act or under Lord Campbell's 
Act?^ If he cannot, he may lose his right to compensation 
altogether, as the personal representative may refuse to act at 
all for six months, when it will be too late to make a claim. 
If he can, then the personal representative is in reality de- 
prived of his option, because the employer and the dependant 
might agree as to the amount of compensation to be paid 
(Sec. 1 (3)), in which case the employer would have become 
* liable to pay compensation ' under this Act, and consequently 
by this sub-section would have ceased to be liable to pay 
damages. And if the employer and dependant do not agree 
under Sec. 1 (3), and the dependant proceeds to arbitration, 
how is the personal representative to exercise his option? 
Can he commence an action for damages ? If so, there will be 
two proceedings going on against the employer at the same 
1 9 and 10 Vict c. 98. 
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time in respect of the same injury. But the employer is only S6e.l.(a.)(b| 
liable to pay in one of them. As soon as one of them is deter- 
mined, the employer has a good defence to the other. Can 
either of the proceedings be stayed, and if so, which % 

Again, the personal representative may not be a dependant, 
but may have a personal claim under Lord Campbell's Act^* 
In such a case it would be to his interest to bring an action 
for damages in which he and the dependants could share. 
But the dependants might prefer to claim under this Act, and 
if they do so, does the fact that the employer has paid com- 
pensation — of which the personal representative can have no 
portion — deprive the personal representative of his rights 
under Lord Campbell's Act ?i 

These questions are highly technical, and are not likely to 
arise in common practice. At the same time, it has been 
thought well to call attention to the difficulties that may arise, 
through the option being given to the * workman,' considering 
what the term workman includes in cases where death results 
from injury. 

Of course, when there is no executor or administrator, the 
dependants will have the option. An action can be brought 
in the name of any or all of them immediately after the death, 
or any dependant can make, or several can join in making, a 
claim for compensation. 

CHOICE OF REMEDIES. — Though the workman has a choice 
of remedies against his employer, the employer is only liable 
to pay once ; he cannot be made to pay both under this Act 
and independently of it. Again, though the workman has the 
option given him of taking proceedings under this Act for the 
assessment of compensation, or of bringiDg an action against 
his employer independently of it, he cannot do both. If he 
brings an action for damages {e.g, under the Employer's 
Liability Act \ and fails, he cannot then, though still in time, 
commence proceedings for arbitration under this Act. In 
such a case he can only obtain the benefit of this Act by 
availing himself of the provisions of Sec. 1 (4) ; and he must 
apply then and there to the Judge trying the action for 

1 9 and 10 Vict. c. 93. 2 43 and 44 Vict. c. 42. 
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86C.1.(2.)(&) an assessment of compensation {Edwards v. Godfrey [1899] 
2 Q.B. 333 ; 80 L.T.R. 672 ; 15 T.L.R 365). See note under 
Sec. 1 (4), at p. 36. 

Similarly where circumstances arise which give a workman 
a claim independently of and also under this Act, and he 
elects to claim under this Act, but fails to obtain compensa- 
tion, he will be debarred from afterwards bringing an action 
for damages, even though his claim to compensation may have 
failed upon a technicality. 

WHEN IS OPTION EXERCISED? — When the workman has 
once exercised his option, he must abide by his decision. If 
he elects to proceed under this Act, he cannot afterwards 
change his mind and bring an action for damages (Trenear 
V. WeUs and Co., 109 Law Times 302 ; Little v. P. and W, 
Maddlan, Lid,, 37 S.L.R. 287 ; Hunter v. Da/mgavU Coal 
Co,, 38 S.L.R. 6). It is therefore important to inquire what 
step on the part of the workman will amount to an election to 
proceed under this Act so as to debar him from bringing an 
action. It has been held that a mere notice of accident given 
under Sec. 2 is not a ' proceeding ' against the employer, and 
that a workman who has given such a notice but not pro- 
ceeded further is not thereby precluded from bringing an 
action (Perry v. dements, 17 T.L.R. 525). But in Powell v. 
Main Colliery Co, ([1900] A.C. 366 ; 83 L.T.R. 85 ; 16 T.L.R. 
466) it was held that the commencement of proceedings was 
not the request for arbitration but the * claim for compensa- 
tion ' addressed to the employer. If, therefore, the workman 
makes a definite demand for compensation from his employer 
in respect of an accident referred to by its date, it would 
appear that he has thereby exercised his option and elected to 
proceed under this Act. 

But even where no definite demand for compensation is 
made, the workman exercises his option if he in &ct accepts 
as compensation from his employer weekly payments under 
the Act. A receipt signed by a workman * on account of com- 
pensation due to me at this date under the Workmen's 
Compensation Act ' is sufficient evidence that he has exercised 
his option {Little v. P. and W, Ma>clellan, Ltd,, supra). 
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(c) If it is proved that the injury to a work- s#cL(a.)(c) 
man is attributable to the serious and wilful 
misconduct of that workman, any compensa- 
tion claimed in respect of that injury shall be 
disallowed. 

The injury, provided it was caused by accident arising out 
of and in the course of an employment to which the Act 
applies, must be caused by Hhe serious and wilful misconduct' 
of the workman, to relieve the employer from liability. This 
is very different from the defence of contributory negligence, 
which is open to the employer under the Employer's Liability 
Act.^ Under the old law, a workman could not recover if he 
had by his own negligence contributed to the cause of the 
accident. But compensation is given under this Act apart 
from the consideration of negligence at all. There need be no 
negligence on the part of the employer, and consequently 
there can be no defence of contributory negligence open to 
the employer. Indeed the workman is now entitled to com- 
pensation even when his own negligence causes the accident ; 
he only loses his right to it when he is guilty of ' serious and 
wilfal misconduct.' 

SERIOUS AND WILFUL MIBOOMDUOT. — The onus of proving 
that the injury was attributable to the serious and wilful 
misconduct of the workman is upon the employer. If the 
workman proves that he suffered injury by accident arising 
out of and in the course of any employment to which the 
Act applies, he is entitled to recover compensation unless 
the employer proves that the injury was attributable to his 
* serious and wilful misconduct.' 

It is submitted that, for this defence to succeed, the Arbi- 
trator must be satisfied on the following points : — 

(1) That the misconduct of the workman was of a serious 

nature. 

(2) That it was wilful, in the sense that the workman 

knew, in acting as he did, that he was misconducting 
himself. 

1 43 and 44 Vict c. 42. 
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Sec.l.(2.)(c) (3) That the adoption of such a course of conduct brought 
about the injury. 
What is or what is not 'serious and wilful misconduct '^ is 
a question of fact to be determined by the Arbitrator, and 
his decision will not be reversed on appeal if there was any 
evidence in support of it. So, where an Arbitrator found 
that the injury to the applicant was not attributable to his 

* serious and wilful misconduct,' the Court of Appeal refused 
to reverse this decision, as it was a finding of fact and it 
could not be said that there was no evidence to support it. 

* Speaking for myself,' said A. L. Smith L.J., *I think an 
appeal against the finding that there has not been " serious 
and wilful misconduct" on the part of a workman can hardly 
ever be successful' {JEiwmholl v. Nunnery Colliery Co,, 80 
L.T.R. 42). 

A diflTerent ruling, however, has been given by the Court 
of Session in Scotland. In Daily v. John Watson, Ltd, (37 
S.L.R. 782), a workman committed a breach of a rule for- 
bidding him to wear a lighted naked lamp while carrying 
cartridges which were not enclosed in a case or canister, with 
the result that a spark from his lamp ignited the cartridges, 
which exploded and caused injuries from which he died. The 
Sheriff-Substitute decided that such a breach of the rule did 
not amount to * serious and wilful misconduct,' but his decision 
was reversed by the Court of Session, who held that the 
question whether the workman's breach of the special rule was 

* serious and wilful misconduct ' was a question of law, and 
that in this case the accident was attributable to the work- 
man's * serious and wilful misconduct.' A finding that an 
applicant had not been guilty of * serious and wilful mis- 
conduct' was also upset, on appeal, in the case of Callaghan v. 
Maxwdl (37 S.L.B. 313). See also Glasgow and South 
Western Railway Co. v. Laidlaw (37 S.L.R. 503). 

The Court of Appeal have given no definition of * serious 
and wilful misconduct,' but they were asked in the case of 
Rumboll V. Nunnery Colliery Co, (supra) to say that a breach 
of the rules made under the Coal Mines Regulation Act, 1887,^ 
by a workman who was aware of the rules, must in law 
1 50 and 61 Vict. c. 58. 
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amount to ' serious and wilful misconduct' This they refused Sec 1.(2.) (c) 

to do, holding that every breach of the general or special 

rules made under the above Act did not necessarily in law 

amount to serious and wilful misconduct, but that each case 

must be decided on its own merits. In coming to a decision, 

the degree of culpability in each case has to be considered, 

and this at once becomes a question of fact, with the finding 

of which the Court of Appeal will not interfere, excepting on 

the ground that there was no evidence to support it. 

A similar point was considered in a Scotch case, M^Nichol 
V. Spiers, Gibh and, Co, (106 Law Times 106 ; 36 S.L.R. 428). 
In this case the applicant was employed as a miner in the 
respondents' mine. On the day of the accident the applicant, 
after drilling a shot-hole and charging it with blasting powder, 
put a straw in the usual manner into the powder, set fire to 
the wick at the end of the straw, and retired to a place of 
safety. The straw having burned out without causing an 
explosion, the applicant, after an interval of six minutes, 
thinking that the shot had missed fire, left his shelter and 
went forward to the shot-hole. While he was examining the 
hole, the shot went off, and he was severely injured. At the 
pit-head a printed sheet of Special Bules under the Coal 
Mines Regulation Act, 1887,^ was exposed to the view of all 
the miners, one of such Special Eules providing : — ' If a shot 
has been lighted and does not explode, no person shall enter 
the place where it was lighted until thirty minutes shall have 
elapsed.' It was not proved, however, that the applicant was 
aware of this Special Rule, and it appeared from the evidence 
that the rule was not generally observed, the miners being in 
the habit of returning to a delayed or missed shot whenever 
they thought that it was safe so to return. In these circum- 
stances the Sheriff held that the injuries were not attributable 
to the * serious and wilftd misconduct' of the applicant. *I 
cannot hold,' he said, * that the careless — it may be reckless — 
neglect of such a precaution is such " serious and wilful mis- 
conduct " on the part of a miner as to disqualify him from 
being able to recover compensation under this Act of Parlia- 
ment ' ; and his decision was upheld on appeal. 

On the other hand, disobedience to direct and specific orders 

1 50 and 51 Vict. o. 58. 
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8ec.l.(l)(e) has been held to be * serious and wilful misconduct.' In 
Ccdlaghan v. Maxwdl (37 S.L.E. 313), a farm servant was 
employed on the platform of a steam threshing-machine, her 
duty being to pass the sheaves to the millman. She was 
specially directed to remain at her place, and was warned of 
the danger of moving about. Notwithstanding this, she 
attempted to step across the opening into the mill, through 
which the machinery was fed with sheaves, as she wished to 
speak to a girl on the other side. In doing so her foot slipped, 
and her leg was cut off. The Sheriff-Substitute held that the 
accident was not attributable to her * serious and wilful mis- 
conduct,' but his decision was reversed on appeal. See also 
ChUhrie v. The Boose Spinning Co, Ltd, (38 S.L.R. 483). 

Again, where a fireman, who had been forbidden to leave 
the footplate of his engine whilst in motion, nevertheless did 
so, and thereby met his death, the Judge of the Winchester 
County Court held that the fact of the man's going on the 
tender of the engine when it was in motion, knowing at the 
time that he was breaking the rule, amounted to ' serious and 
wilful misconduct' (Jones v. London cmd South-Western 
BaUway Co.,, Ill Law Times 210). See also Daily v. John 
Watson, Ltd. (p. 26). 

But where there was no finding by the Sherift-Substitute 
that the workman's attention had been called to a rule 
forbidding employees to use a certain hoist, the Court of 
Session upheld his decision that a workman, who had in fact 
used the hoist and thereby suffered injury, had not been 
guilty of 'serious and wilful misconduct' (FuUerton, 
Hodgart and Barclay v. Logtu, 38 S.L.B. 738). 

In Burrdl t. Avis (106 Law Times 61), the Judge of the 
Greenwich County Court held that a man who went up a 
ladder when he was drunk was guilty of * serious and wilful 
misconduct.' 

The words * serious and wilful misconduct ' are new to the 
Legislature, though the question as to what is ' wilfiil mis- 
conduct' has often been before the Courts (see Lewis v. 
Cheat Western BaUway Co., 3 Q.B.D. 195 ; Gordon v. Great 
Western BaUway Co., 8 Q.B.D. 44). From a consideration 
of these cases it appears that * wilful misconduct' means 
something opposed to accident or negligence, but it would 
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senre no useful purpose to attempt to define 'serious and Seal. <8.)(e) 
wilful misconduct' as used in this Act, because the Court of 
Appeal refuse to say what the meaning of the words really is. 
Consequently the responsibility of deciding whether a work- 
man's conduct is ' serious and wilful ' rests with the Arbitrator 
in each individual case, after he has carefully considered all 
the surrounding circumstances. 

THE nrJUBT MUST BE ATTRIBUTABLE TO THE 1IZ8- 
CONDUOT. — Not only must the misconduct be * serious and 
wilful ' to relieve the employer of responsibility, but it must 
be shown that the injury was attributable to such misconduct ; 
that is to say, that Uie misconduct was the primary cause of 
the injury. 

If; for instance, in But v. Thamoi ([1899] 1 Q.B. 1015 ; 
80 L.T.R. 678 ; 16 T.L.R. 301— also p. 11 anU), the County 
Court Judge had found that the deceased had been guilty of 
' serious and wilful misconduct,' it is submitted that his widow 
would still have been entitled to recover, seeing that his death 
was not caused by his misconduct He was a miner, and a 
rule of the mine provided that no workman should ride on 
full trucks, but he was riding on some trucks which were 
being drawn by a horse along a tram-line, when the horse 
bolted. The deceased jumped down, and in running to stop 
the horse, fell and was killed. But he might have been 
killed if he had been walking alongside the truck. Even if 
his conduct in riding on the truck were * serious and wilful,' 
it could not be said that such misconduct brought about his 
death. The bolting of the horse was the primary cause of 
the accident, and not his misconduct. 

(3.) If any question arises in any proceedings see 1. (8.) 
under this Act as to the liability to pay compensa- 
tion under this Act (including any question as to 
whether the employment is one to which this Act 
applies), or as to the amount or duration of com- 
pensation under this Act, the question, if not 
settled by agreement, shall, subject to the pro- 
visions of the First Schedule to this Act, be 
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Sec 1.(8.) settled by arbitration, in accordance with the 
Second Schedule to this Act. 

IF ANT QUESTION ARISES. — It is only when any question 
arises as to the liability to pay compensation or as to the 
amount or duration of compensation, that arbitration proceed- 
ings can be instituted. An Arbitrator has no jurisdiction 
unless there is some dispute. When there is no dispute as to 
the liability to pay or the amount or duration of compensation, 
the workman is not entitled to an award in arbitration pro- 
ceedings, his proper remedy being to register a memorandum 
of the agreement under Schedule II. (8). 

This point was raised in Webster v. London and North 
Western EMwa/y Compcmy (111 Law Times 209), where the 
applicant claimed that he was entitled to an award for the 
weekly payment of lis. 5d., which had been paid to him under 
the Act from the second week after the accident, and which at 
the date of the issue of the arbitration proceedings was also 
being paid to him. There was no dispute as to the fact that 
the applicant was receiving the full weekly payments to which 
he was entitled under the Act, the simple issue being whether 
he was entitled to an award, the respondents contending that, 
there being no dispute, the Arbitrator had no jurisdiction to 
make an award, but that the applicant's remedy, if he thought 
fit to perfect his title under the Act, was to register a memo- 
randum of the verbal agreement that the respondents alleged 
subsisted between them and the applicant in the manner pre- 
scribed by Schedule II. (8). Upon the above facts the ques- 
tion arose whether the Arbitrator could imply an agreement 
between the parties. The Judge of the Salford County Court 
held that he could imply an agreement under which the 
respondents were to pay lis. 5d. a week, as such an agreement 
need not be in writing, and» having implied such an agreement, 
he held that there was no dispute between the parties, and 
that therefore the applicant was not entitled to an award, it 
being necessary, before arbitration proceedings could be insti- 
tuted, that there should be a dispute to confer jurisdiction, 
whereas on the facts in this case there was no dispute. See 
also Bradbury v. The Bedworth Coal and Iron Company 
(reported in the Times of March 17th, 1900) ; Cochrane v. 
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Ikmd, TraUl and Sons (37 S.L.R. 662) ; Busby v. Bichardson S«c L (1.) 
(Ill Law Times 231) ; Doman v. James AUan Senior and 
Son (38 S.L.R. 70). ' 

SETTLBD BT AOBEEMENT. — It is contemplated by the Act 
that certain questions will be settled by agreement. The Act 
authorises the parties to come to an agreement between them- 
selves as to : — 

(i) The amount of compensation to be paid, subject to the 
limits prescribed in Schedule I. (Schedule IL (8) and 
(12)). 

(ii) The review of weekly payments (Schedule 1. (12)). 

(iii) The redemption of weekly payments (Schedule I. (13)). 

(iv) The amount of compensation to be paid to partial 
dependants (Schedule I. (1) (a) (ii). 

(v) The distribution of compensation among the dependants 
(Schedule I. (5)). 

The agreement need not be in writing, but to be effective, 
a memorandum of it must be sent to the Registrar of the 
County Court in which the applicant resides (Schedule II. (8)). 
A form of this memorandum is given in Appendix B, Form 16, 
and it must be left at the office of the Registrar, or sent 
to him * as soon as may be after the matter has been decided ' 
(Rule 38 (1)). The procedure to be adopted with regard to 
the memorandum will be found in Rules 38 to 46 of the 
Workmen's Compensation Rules (p. 276), and when the 
Registrar is satisfied as to its genuineness, he must record it 
in a special register, and thereupon the memorandum becomes 
enforceable as a County Court Judgment (Schedule II. (8)). 
See note under Schedule II. (8) at p. 225. 

But though the agreement need not be in writing, it is 
advisable that it should be so in all cases, and that the terms 
of the agreement should be carefully and clearly set out. 

If the agreement is one for the payment of weekly sums, 
it should be stated that such sums are paid as compensation 
under the Act. If not, it may be contended that they have 
been given as an act of grace. In the event of such a conten- 
tion succeeding, in case of the death of the workman, the 
dependants could obtain the full amount of compensation due 
to them under Schedule I. (1) (a) (i), without regard being 
had to what had already been paid. But if it is stated in 
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Sec 1. (8.) a written agreement that the weekly sums are paid as com- 
peDsation under the Act, when subsequent proceedings are 
brought by the dependants, the amount ab:eady paid will be 
deducted from the sum awarded, because Schedule I. (1) (a) (i) 
provides for the deduction of *any weekly payments made 
under the Act.' 

PATMENT OF A LUMP SUM. — There appears to be nothing in 
the Act to prevent a workman from agreeing to take a lump 
sum as compensation in full satisfaction of his claim. The Act 
contemplates, in £tct, that the employer and workman may 
agree, not only as to liability under the Act, but ' as to the 
amount or duration of compensation,' and if there is such an 
agreement, there can be no arbitration (see cases cited «tfpra). 

For instance, in Doman v. James Allan Senior and Son 
(38 S.L.R. 70), a workman signed a receipt for £2, 7s. 4d., 
being equivalent to four weeks' compensation ^ in full satisfac- 
tion and discharge of any claim competent to me in conse- 
quence of personal injury sustained by me on or about the 
29th of August 1899,' such receipt being signed by him on his 
foreman's representation that the employers' surgeon had 
reported that he would be well in about a fortnight from that 
time. The surgeon had in fact so reported, but his report 
turned out to be erroneous, the workman remaining unfit for 
his usual work till March 6th, 1900. It was held by the Court 
of Session (Lord Young dissenting) that the discharge signed 
by the workman was not liable to be set aside, as it was the 
outcome of an agreement between the parties to settle a claim 
regarding which one party knew as much as the other, and that 
therefore the workman was not entitled to proceed to 
arbitration. 

It will be noticed that this was an agreement for the pay- 
ment of a lump sum before weekly payments had been con- 
tinued for six months ; and, as the only compensation given to 
an injured workman during the first six months is a ' weekly 
payment' (Schedule I. (i) (6) and (13)), it is doubtful whether 
such an agreement is an agreement ' under this Act,' so as to 
be binding on any one but the workman himself. 

For instance, what eflTect will such a payment of a lump sum 
have in the event of the workman shortly afterwards succumb- 
ing to his injuries ? In that oase his dependants would be 
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entitled to compensation, and no deduction could be made for Soo^ 1. {%.) 
what had abeady been paid, as Schedule I. (1) (a) (i) only 
provides for the deduction of * weekly payments ' made under 
the Act, and not of ' lump sums.' The result would be, that 
the dependants would be entitled to the full amount of com- 
pensation, without having any regard to the lump sum which 
had already been paid in full satisfaction. See note imder 
Schedule L (1) (a) (i), at p. 171. 

Where the employer enters into an agreement with the 
injured workman to pay to him a weekly sum as compensation, 
the workman cannot afterwards proceed to arbitration. The 
liability to pay compensation and the amount thereof has, 
in such a case, been settled by agreement, and the employer 
could plead this sub-section as a bar to any proceedings to 
have the amount fixed by arbitration. (See Webster v, London 
and North-Western Railway Company, on p. 30.) If the 
employer and workman come to an agreement and a memo- 
randum of that agreement is recorded by the Registrar, it is 
as binding as an award, and can only be varied on a review 
under Schedule I. (12). 

SHALL BE SETTLED BT ABBITBATION. — Apart from agree- 
ment, any questioii arising is to be submitted to arbitration 
in accordance with Schedule II. The following questions, 
among others, may so arise, and consequently may be the 
subject of arbitration : — 

(a) The question whether or not the employment is one 
to which the Act applies (Sec. 1 (3) and Sec. 7). 

{b) The question whether the applicant is a workman 
within the meaning of the Act (Sec. 7 (2)). 

(c) The question whether the workman was injured by 

accident arising out of and in the course of his 
employment (Sec. 1 (1)). 

(d) The question whether the injury was attributable to 

the serious and wilful misconduct of the workman 

(Sec. 1 (2) (c)). 
(«) The amount and duration of compensation (Sec. 1 (3)). 
(/) The question as to who are dependants, and whether 

they were wholly or partially dependent upon the 

earnings of the deceased (Schedule I. (1) (a)). 
C 
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8ec.l*(8.) (^) The question whether the employer has already paid 

compensation independently of the Act (Sec. 1 

(2) (6)). 
QC) The question whether the workman has already recovered 

damages from a third party in respect of the injury 

(Sec. 6). 
(t) The revision of awards (Schedule I. (12)). 
(j) The redemption of weekly payments by the payment 

of a lump sum (Schedule I. (13)). 
(A;) The question as to whether a contractor is liable to 

indemnify an undertaker, where both are made 

respondents (Sec. 4 and Rule 23 (2)). 
(Z) By consent, the question as to the liability of any third 

party to indemnify the undertaker (Rule 22). 
(w) The question as to whether the procedure required by 

the Act has been adopted, 
(n) The question as to what were 'the average weekly 

earnings ' of the workman. 
(0) Generally, as to the liability to pay compensation. 

860.1.(4.) (4.) If, within the time hereinafter in this Act 
limited for taking proceedings, an action is 
brought to recover damages independently of 
this Act for injury caused by any accident, and 
it is determined in such action that the injury 
is one for which the employer is not liable in 
such action, but that he would have been liable 
to pay compensation under the provisions of this 
Act, the action shall be dismissed ; but the Court 
in which the action is tried shall, if the plaintiff 
shall so choose, proceed to assess such compen- 
sation, and shall be at liberty to deduct from 
such compensation all the costs which, in its 
judgment, have been caused by the plaintiff 
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bringing the action instead of proceeding under sec 1 (O 
this Act. 

In any proceeding under this sub-section, when 
the Court assesses the compensation it shall give 
a certificate of the compensation it has awarded 
and the directions it has given as to the deduction 
for costs, and such certificate shall have the force 
and effect of an award imder this Act. 

TIME LIMITED FOB TAKDVa PBOOEEDIirOS.— The limit of 
time is six months from the occurrence of the accident causing 
the injury, or, in case of death, six months from the time of 
death. See Sec. 2 (1), and note thereon at p. 41 . 

THE COURT IN WHICH THE ACTION 18 TRIED.— The 
^ Court ' here must mean the Judge alone. It cannot mean 
the Judge and Jury. If a jury has given its verdict in the 
action, it has done all that it was called upon to do. It 
cannot afterwards be asked to decide whether the defendant 
is liable as an employer under this Act, because that would 
be substituting the ordinary proceedings of an action, instead 
of adopting the arbitration procedure provided by this Act. 
The wording of the section is confusing. It provides for the 
question of the liability of the employer to pay compensation 
under this Act to be determined in the action.' There 
might be great difficulty in determining such liability, as 
the issues might be totally different from those of the action. 
Sufficient evidence might not have been given to enable the 
Judge to decide whether the plaintiff is entitled to compen- 
sation under the Act or not. Consequently it is submitted 
that, after the verdict is given against the plaintiff, the Judge 
is to consider the question of the defendant's liability under 
this Act before giving judgment. He in fact becomes an 
Arbitrator under the Act, and, if there is not sufficient 
evidence before him, he can postpone giving judgment and 
adjourn the case, to enable the plaintiff to bring evidence 
to establish his right to compensation. This appears to be 
the only procedure that can be adopted in such k 
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8eoi.(4.) IF THE PLAINTIFF SHALL 80 CHOOSE.— The plaintiff 
must so choose, or go without compensation altogether. That 
is the effect of the decision in Edwards v. Godfrey ([1899] 
2 Q.B. 333 ; 80 L.T.R. 672 ; 15 T.L.R. 365), where it was held 
that a workman, who exercises his option by bringing an 
action independently of the Act and fails in such action, 
can only obtain the benefit of the Act by availing himself 
of the provisions of this sub-section ; and he must then and 
there apply to the Judge trying the action, for an assessment 
of compensation, or go without it. A. L. Smith L.J. ex- 
pressed his opinion that Sec. 1 (2) (6) gives to the workman 
the option of claiming independently of or under the Act, 
and that when he has exercised the option there is an end 
of the matter, excepting in one case. The exception referred 
to is the cas« mentioned in this sub-section, which gives 
the workman a locus posnitenticB, where, having exercised his 
option, and having found out too late that he has exercised 
it in the wrong way, he can still ask the Judge before whom 
the action was tried, to assess the compensation. *That is 
a clear benefit to the workman,' he said, 'and while giving 
it to him, the sub-section also confers a benefit upon the 
employer, by giving the County Court Judge power to deduct 
from the compensation which he awards, all the costs caused 
by bringing the action instead of taking proceedings under the 
Act ; that is a fair enactment, giving something to the master 
and man alike. I believe the construction which I have 
placed upon Sub-section 4 to be the true one ; were it not 
80, the workman would never make his application for an 
assessment of compensation while the County Court Judge 
had seisin of the action ; he would wait until the action was at 
an end, and would then bring a fresh claim under the Work- 
men's Compensation Act, and would so get compensation, 
without having the costs caused by his bringing the action 
set off against the amount of his compensation.' In view of 
this decision, the words 'if the plaintiff shall so choose' 
appear to be ironical, for if he does not so choose, he loses 
his compensation altogether. See also Baird v. 8, Higgin- 
botham and Co., Ltd. (38 S.L.R. 479). 

ALL THE COSTS.— What is meant by ' all the costs ' ? The 
plaintiff in the action incurs costs as well as the defendant, 
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but it would be manifestiy unfair to deduct firom the amount Beo. 1. (4) 
awarded the costs incurred by the plaintiff, since, as tbe 
action is dismissed, the defendant has not to pay the 
plaintiff's costs. If both the plaintiff's and defendant's 
costs were deducted from the amount awarded, the plaintiff 
would in reality be paying the costs twice over. 'All the 
costs' probably means the costs incurred by the defendant 
through the plaintiff bringing an action, which would not 
haye been incurred if the plaintiff had proceeded to arbitra- 
tion under the Act. 

In Skeggs v. Ketn (reported in the Times of June 19th 
1899) a workman brought an action against his employers 
under the Employer's Liability Act,^ at the hearing of which 
judgment was given for the defendants with costs. At the 
request of the workman, the Judge thereupon proceeded to 
assess compensation under this sub-section. The defendants' 
coses of the action were taxed, but the workman claimed that 
he was entitled to have all the costs, which he would have 
had to incur if he had Droceeded under the Workmen's 
Compensation Act, set off against the costs of the action. 
The County Court Judge found (1) that the employers were 
always willing to admit their liability under the Workmen's 
Compeusation Act, and that if the workman had proceeded 
under that Act^ there would have been no costs incurred, as 
there would have been no litigation ; and (2) that there was 
no jurisdiction to give a workman any costs in respect of the 
assessment of compensation, when his claim to such com- 
pensation was only made after his failure in an action. He 
accordingly directed that the workman was to have no costs. 
The workman appealed. 

The Court of Appeal dismissed the appeal on the ground 
that, according to the first finding of the County Court Judge, 
all the costs were incurred in the action, and not a penny of 
the costs was attributable to the assessment of compensation 
under the Workmen's Compensation Act. The Court did 
not decide the point of law raised by the second findiog of 
the County Court Judge, as his findings of fact rendered this 
unnecessary; but Rigby L.J. was of opinion that, when the 

1 43 and 44 Vict. c. 42. 
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66C. L (4.) daim for compensation was only made on the failure of an 
action, there was no jurisdiction to give the workman any 
costs oyer and abore the compensation awarded. 

The point of law is an important one, and may often arise 
when a workman fails in an action against his employer. 
By this sub-section the County Court Judge is empowered, 
when, after the failure of an action, application is made to 
him to assess compensation, to deduct from the compensation 
awarded ^all the costs which have been caused by the 
plaintiff bringing the action instead of proceeding under this 
Act.' This appears to imply that, though the plaintiff has 
failed in his action, he is nevertheless entitled to such costs 
as he would have incurred if, instead of bringing an action, 
he had, in the first instance, proceeded under this Act. It 
would appear, then, that there is jurisdiction, not perhaps 
allow the plaintiff any actual costs to himself, but to give 
him a rebate from the costs of the action, which he has to 
pay, equal to the amount of costs which the Judge, as 
Arbitrator, thinks he would have incurred, if he had pro- 
ceeded under the Workmen's Compensation Act. Further 
than this, if when the Judge becomes an Arbitrator under 
this Act, the defendant continues, when he becomes respond- 
ent, to contest the claim, and to raise defences under the 
Workmen's Compensation Act, which, for instance, may 
necessitate an adjournment, then it would seem reasonable 
that the Judge might allow the plaintiff, now being an 
applicant, costs incurred by the respondent's conduct. 

Though this sub-section does not say that the Court 'shall' 
deduct the costs, the Court will probably do so in most cases. 

CERTinCATE OF COMPENSATION.— When the Court assesses 
the compensation, it must give a certificate of the compensa- 
tion awarded, and such certificate has the force of an award 
under this Act. A form of the certificate is given in 
Appendix £, Form 22, see p. 309. 

Bed. (5.) (5.) Nothing in this Act shall affect any pro- 
ceeding for a fine under the enactments relating to 
mines or factories, or the application of any such 
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fine, but if any such fine, or any part thereof, has sec 1. (5.) 
been applied for the benefit of the person injured, 
the amount so applied shall be taken into account 
in estimating the compensation under this Act 

The effect of this sub-section is, that where a workman has 
received a penalty or part of a penalty imposed upon his 
employer for a breach of any of the proyisions of the Factory 
Acts or Acts relating to mines, he shall not be deprived of 
his right to recover compensation under this Act But, as 
he has already received something from his employer in re- 
spect of his injury, the sum so received is to be taken into 
consideration in estimating the amount of compensation to be 
awarded. 

K any fine has been applied for the benefit of the injured 
workman or his dependants, particulars of it must be inserted 
in the Application for Arbitration. See Forms 1 and 2 in 
Appendix B. 

The provisions relating to fines which may be so applied 
will be found in — 

Factory Act 1878 (41 and 42 Vict. c. 16), Sec. 82. 

Factory and Workshop Act 1895 (58 and 69 Vict c 37X 
Sec. 13. 

Coal Mines Regulation Act 1887 (50 and 51 Vict c. 68X 
Sec. 70. 

Metalliferous Mines Regulation Act 1872 (35 and 36 Vict 
c. 37), Sec. 38. 

2. — (1.) Proceedings for the recovery under sec. a a) 
this Act of compensation for an injury shall not SSS/^' 
be maintainable unless notice of the accident ^'^*^**^^°^^ 
has been given as soon as practicable after the 
happening thereof and before the workman has 
voluntarily left the employment in which he was 
injured, and unless the claim for compensation 
with respect to such accident has been made 
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Bee. 2.(1.) within six months from the occurrence of the 
accident causing the injury, or, in case of death, 
within six months from the time of death. Pro- 
Tided always that the want of or any defect or 
inaccuracy in such notice shall not be a bar to 
the maintenance of such proceedings, if it is found 
in the proceedings for settling the claim that the 
employer is not prejudiced in his defence by the 
want, defect, or inaccuracy, or that such want, 
defect, or inaccuracy was occasioned by mistake 
or other reasonable cause. 

FROCEEDINas. — Who is to institute proceedings? The 
injured workman of course may do so ; but if the workman 
be dead, considerable difficulty arises, and the question is 
dealt with under Sec. 7 (2), at p. 153, 

NOTICE OF ACCIDENT. — It is one of the conditions of the 
right to obtain compensation, that notice of the accident has 
to be given as soon as practicable after the happening of it, 
though the giving of notice will be excused, if it is found that 
the employer is not prejudiced in his defence thereby, or if 
the want of such notice was occasioned by mistake or other 
reasonable cause. The words used in this Act with reference 
to the contents of the notice are the same as those used in 
the Employer's Liability Act,^ and no doubt the Courts will 
deal with the question in the same way. If so, the notice 
must be in writing, as it was held in Moylt v. JwtkvM 
(8 Q.B.D. 116) that verbal notice, even where the employer 
was aware of the circumstances of the accident, was not 
sufficient. A Form of Notice of Accident will be found in 
Appendix E, p. 325. 

AS SOON AS PRACTICABLB.— It will in all cases be a question 

of fact for the Arbitrator to determine, whether the notice was 

given as soon as practicable after the happening of the accident. 

Under the Employer's Liability Act ^ a definite period is fixed, 

1 4S and 44 Vict e. 42. 



Digitized 



by Google 



WORKMEN'S COMPENSATION ACT, 1897 41 

as the notice has to be given within six weeks, and there is B60. S. d.) 
no proviso (excepting in the case of death), as there is in this 
Act, excusing the notice. 

Mere delay in sending the notice does not necessarily pre- 
judice the employer. In order to bar the daim of a workman 
who has fidled to give notice of the accident in the terms of 
this sub-section, it must be shown that the employer has in 
feet been prejudiced by want of such notice {McLean v. Carse 
and Holmes, 36 S.L.R. 678). 

But the onus of proving that the employer has not been 
prejudiced lies, in the first instance, upon the workman, 
though very slight evidence would be sufficient to shift the 
onus upon the employer. So where a workman had not 
given notice of the accident till seventeen days after it had 
occurred, and the Sheriff found that * it was not proved ' (a) 
that the delay in giving notice was occasioned by mistake or 
other reasonable cause, or (h) that the respondents had not 
been prejudiced in their defence by reason of the delay in 
giving notice, it was held that, as the onus of proving that the 
employer had not been prejudiced lay, in the first instance, 
upon the workman, and as it did not appear from the Sheriff's 
findings that this onus had been discharged, the workman's 
claim to compensation was accordingly barred (Shearer v. 
MUler and Sons, 37 S.L.R. 80). 'The applicant,' said Lord 
Adam, *by felling to give the proper notice, bars himself from 
maintaining proceedings under the Act, and he can only 
surmount the bar by proving either that the respondents are 
not prejudiced in their defence, or that the want of such 
notice was occasioned by mistake or other reasonable cause.' 

BEFORE THE WOBKKAN HAS YOLUHTABILT LEFT THE 
EHFL07MBNT. — Though the notice must be given before the 
workman has voluntarily left the employment in which he 
was injured, the claim under the Act need not be made within 
that period. 

CLAIM FOB COMFENBATION ; TIME FOB TAXINO FBOCEED- 
INOB. — ^By this sub-section * proceedings ' for the recovery of 
compensation shall not be maintainable, imless the ' claim for 
compensation' has been made within six months from the 
occurrence of the accident. What amounts to the claim for 
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flbee. 2. (I.) compensation, and when are proceedings for recovery under 
the Act taken ? Will a notice given by the workman to his 
employer, stating that he claims to be entitled to compensa- 
tion under the Act, constitute the * claim for compensation,' 
or must it be the initiation of proceedings which will give 
to some tribunal the power of deciding under the Act 
whether the employer is liable to pay compensation or not ? 
In other words, is it suflBcient that the workman has, within 
six months from the occurrence of the accident, sent a notice 
claiming compensation from the employer, or must some 
judicial step be taken to recover it. before the expiration of 
that time ? 

POWELL ▼. MAIN COLLIERY COMPANY. ~ This question 
came before the Courts in the case of Powell v. Main 
Colliery Company, Ltd. ([1900] 2 Q.B. 145 5 82 L.T.K. 
340 ; 16 T.L.R. 282 ; House of Lords [1900] A.C. 366 ; 83 
L.T.R. 85 ; 16 T.L.E. 466). The facts in the case were these : 
A workman met with an accident causing personal injury on 
the 21st December 1898. On the 2nd May 1899 he served 
on his employers a written notice of the accident, and also a 
notice as follows : — 

* Notice op Claim. 
* To the Main Colliery Company (Limited), Skewen. 

* Take notice that I claim the sum of 15s. per week from 
the 4th January 1899, until such date as I shall be able to 
resume work, as compensation for injuries received by me on 
the 21st December 1898, at your colliery at Bryncoch. 

* (Signed) William Powell. 

* Address— Mount Pleasant, Clydach, RS.C 

On the 4th October 1899 he filed a request for arbitration 
in the County Court in Form I. of the Forms under the Act. 
(See Appendix B, p. 287.) The employers, in their answer, 
pleaded that no compensation could be awarded as the pro- 
ceedings were out of time, the claim for compensation not 
having been made within six months from the occurrence of the 
accident. It was contended on behalf of the respondents, 
that the * claim for compensation' must be interpreted to 
mean the initial step in the proceedings before the tribunal 
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by which compensation is to be assessed ; that the commence- Sec. 2.(1.) 
ment of the proceedings must be the first step which gives the 
tribunal (whatever it may be) seisin of the dispute between 
the employer and workman ; and that in this case, the only 
claim made within the meaning of the sub-section was the 
request for arbitration filed by the workman nine months and 
eleven days after the accident. On behalf of the applicant 
it was contended, that the * claim for compensation ' meant 
any definite demand, specifying what compensation was 
claimed and in respect of what accident, made by an injured 
workman upon his employer; and that, in this case, the 
requirements of this sub-section were satisfied by the above 
' notice of claim ' of the 2nd May 1899. The County Court 
Judge overruled the respondents' objection, and made an 
award of compensation in favour of the applicant. 

POWELL ▼. MAIN COLUEBT COMPANY BEPORE THE COURT 
OP APPEAL. — On appeal, the Court of Appeal (Romer L.J. 
dissenting) adopted the respondents' interpretation of this 
sub-section, and held that the * claim for compensation ' meant 
the initiation of proceedings before the tribunal by which 
compensation was to be assessed, and not a mere notice of 
claim sent to the employers ; that, in this case, the request 
for arbitration should therefore have been made within six 
months from the occurrence of the accident ; and that the 
proceedings were consequently out of time. This decision 
was arrived at on the ground that, from a comparison of the 
words in Sec. 1 (4) and those in this sub-section, it was clear 
that it was the intention of the Legislature to impose a limit 
of six months on the putting of rights in suit under this Act ; 
and it was also pointed out by the majority of the Court, that 
if such a claim as was made in this case could be held to be 
' iht claim for compensation,' then a workman, having made 
such a claim within six months, might let the matter rest for 
any length of time, during which the employer would be 
under the risk of having proceedings brought against him, 
but without the means of ascertaining finally whether they 
were going to be brought or not. 

This decision was unsatisfactory. The effect of it was that, 
to enable a workman to obtain compensation, he had, within 
six months from the accident, to take some step before the 
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S6C 2. (L) tribunal by which he wished compensation to be awarded, to 
enforce his claim. What that step had to be, differed accord- 
ing to whether the tribunal was the County Court Judge, or 
a committee, or an agreed Arbitrator. If the tribunal were 
the County Court Judge, he would have to file his request 
for arbitration within six months from the accident ; if it 
were a committee or agreed Arbitrator, he would have to lay 
his claim before them within that period, and ask them to 
adjudicate upon it. When he had taken either of these steps, 
and not before, he would have made a * claim for compensa- 
tion ' before the tribunal which had to decide the matter. If 
such was the correct interpretation of the words, a workman 
might often, through ignorance, be deprived of the compensa- 
tion to which he was really entitled. He might send in a 
written claim, and if his employer afterwards paid him half 
his weekly wages week by week, he would be entitled to think 
that his employer admitted liability, and that therefore it 
was unnecessary for him to proceed to arbitration. But after 
his employer had continued these weekly payments for six 
months, he could discontinue them at once, and the workman 
could not take proceedings to compel him to renew them, as 
he had not filed a request for arbitration within the time 
limited for claiming compensation. Such a result would have 
been manifestly unfair to a workman, and it is not surprising 
that there was an appeal from the decision of the Court of 
AppeaL 

POWELL ▼. MAIN COLUEBT COMPANY IN THE HOUSE OF 
LORDS. — The case was taken on appeal to the House of Lords, 
who reversed the decision of the Court of Appeal and restored 
the award made by the County Court Judge. It was not 
necessary, said the House of Lords, that the *• claim for com- 
pensation ' required by this sub-section to be made within six 
months of the occurrence of the accident, should be made in 
some form of legal procedure, and the form of the claim sent 
by the workman to his employers in this case satisfied the 
requirements of the sub-section. * Beading the actual claim 
which was made in this case,' said the Lord Chancellor, 'no 
one could reasonably doubt that, imless there were some 
circumstance extrinsic to the actual words, this was a " claim 
or compensation." It was made by the person injured, 
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served by him upon the employers, and the claim was stated Bao. S. <1.) 

and described as made for a definite sum, in respect of an 

accident referred to by its date. Without giving an artificial 

meaning to the words, no one could doubt that this was a 

" claim for compensation " under the Act, as it purported to 

be.' The appeal was allowed by a majority of five to one. 

Lord Morris dissenting, and the majority were of opinion 

that the difficulty of a claim hanging over the employer's 

head for an indefinite time, without his having any power 

to have it decided, did not arise, as if, after a claim had 

been made in valid form, the workman delayed to initiate 

arbitration proceedings, the employer would be entitled to do 

so. 'As soon as the claim was sent to the employer,' said 

Lord Bobertson, ' he could, if he disputed it, himself take the 

difference to arbitration and have it settled.' 

If the decision of the Court of Appeal had been followed, 
the words * request for arbitration' would have been sub- 
stituted for the words 'claim for compensation,' where the 
tribunal selected was the County Court Judge. The words 
of the sub-section, as pointed out by Bomer L.J. in the 
Court below, are 'unless the claim for compensation has 
been made within six months.' The sub-section does not say 
'unless proceedings for arbitration have been taken within 
six months,' and to so interpret them appears to enlarge the 
Act of Parliament unnecessarily. The majority of the Court 
of Appeal placed reliance on the decision of the Court of 
Session in Scotland in Bem/Mii v. Wotdit and Co. (36 S.L.R. 
643), but the Lord Chancellor made it clear that in that 
case there was really no claim made at all ; there was merely 
an intimation that the employers would be held liable, and a 
general demand for compensation, instead of a claim for a 
specific sum. 

It must be observed that the decision in this case does not 
excuse the necessity of the claim for compensation being 
made within six months ; all it decides is, that the particular 
form of claim made in the case was ' the claim for compensa- 
tion' within the meaning of this sub-section. A Form of the 
Claim for Compensation will be found in Appendix E, p. 326, 
and injured workmen are advised to make their claims in 
some such form as is there set out, and to take care that such 
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8eo* 2. (1.) claims are made upon their employers before the expiration 
of six months from the occurrence of the accident. But 
though the * claim for compensation ' need not take the form 
of a 'request for arbitration/ it has been held in Scotland that 
a request for arbitration under the Act is a sufficient * claim ' 
to satisfy the requirements of this sub-section. {(j^taX North 
of Scotland Railway Co. v. Fraser, 38 S.L.R. 663.) 

APFUCATION FOB ABBITRATION BT EMPLOTEB.— Owing 
to the opinion expressed by the majority in the House of 
Lords in Fowdl v. Main Colliery Co. {supra) that if, after 
a claim had been made in valid form, the workman delayed 
to initiate arbitration proceedings, the employer could do so, 
the Workmen's Compensation Rules, 1900, have been issued 
under which this can be done. Where the employer desires 
to make an application for the settlement of any matter by 
arbitration, he can file a request for arbitration in accordance 
with Rule 8, to which the workman, or the legal personal 
representative and the persons claiming to be dependants of 
the deceased, or the * other persons ' (as the case may be) on 
whose behalf the claim was made, will be respondents. See 
Workmen's Compensation Rules, 1900, in Appendix I. at p. 332. 

WHEN EMPLOTEB HAS ADMITTED LIABILITY AND CON- 
TINUED PAYMENTS FOB OVEB SIX MONTHS. — The provision 
in this sub-section, which requires the claim for compensation 
to be made within six months from the occurrence of the 
accident, is not necessarily an absolute bar to proceedings for 
the assessment of compensation commenced after the six 
months have expired, as the Arbitrator has jurisdiction to 
inquire, whether there are any circumstances in the case to 
debar the employer from raising that defence. For instance, 
an agreement arrived at between the parties shortly after the 
accident, that there is a statutory liability on the employer 
to pay compensation, the amount of it being left over for 
future settlement, is evidence upon which an Arbitrator may 
properly find that the employer is estopped from setting up 
the defence that the claim is out of time. Such were the 
circumstances in Wright v. John Bagnall and Sons, Ltd, 
([1900] 2 Q.B. 240; 82 L.T.R. 346; 16 T.L.R. 327). A 
workman, who was earning 21s. a week, met with an accident 
causing an injury on the 23rd November 1898. On the 6th 
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December the respondents admitted their liability, and began Bao. 1 (I.) 
to pay the applicant 10s« 6d. a week, this weekly payment 
being continued until September 1899. About Easter 1899, 
some discussion took place between the applicant and the 
respondents' manager, as to commuting the weekly payments 
for a lump sum, but no conclusion was arrived at. The 
negotiations were again taken up, the manager offering £20, 
while the applicant claimed £200 ; and the manager said, that 
if the applicant talked about such a sum, the respondents 
would go to Court about it. The payments having ceased in 
September 1899, the applicant filed a request for arbitration * 
in October 1899 ; but the County Court Judge found that 
the proceedings were out of time, and therefore made an 
award in favour of the respondents. 

The Court of Appeal sent the case back to him, on the 
ground that, as there was an agreement that the workman 
was entitled to compensation, the amount of it being the 
only point that remained unsettled, the respondents were 
debarred from raising the objection of lapse of time. Collins 
L.J. also stated that they had debarred themselves from 
raising the point, by having treated the matter as open to 
negotiation during the whole of the time in which they had 
been paying the applicant. 

But tiie mere fact that the employer has made weekly pay- 
ments to a workman who has been injured by accident, is not 
conclusive evidence of an admission of liability and an agree- 
ment to pay compensation, so as to bring the case within 
Wright V. John Bagnall and Sons (supra). For instance, in 
Kendall v. HUVs Dry Docks and Engineering Co,, Ltd, ([1900] 
2 Q.B. 245 ; 82 L.T.R. 521 ; 16 T.L.R. 368), it was held that, 
there being no evidence of any admission on the part of the 
employers of their liability under the Act to pay compensation, 
they were not estopped from taking the objection that the 
claim for compensation was out of time. In this case the appli- 
cant was injured by an accident in December 1898. The 
respondents were insured against claims under the Act, and 
their manager sent particulars of the accident to the insurance 
company, returning the wages of the applicant at £2 a week. 
A month after the accident, an agent of the insurance company 
called upon the applicant and handed him £1, taking a receipt 
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See. 2. a) from him in the followiDg form: — * Received of the Hill's 
Dry Docks and Engineering Co., Ltd., per the British 
Employer's Mutual Indemnity Association, Limited, the sum 
of ^1 on account of compensation which may be or become 
due to me, under the Workmen's Compensation Act, 1897, in 
respect of the accident which occurred to me on the 19th 
day of December 1898.' A similar payment was made and 
a similar receipt taken weekly for ten months, when the 
payments ceased. The applicant then filed his request for 
arbitration, and relied on Wriqkt ▼. Bagnall and Sons, Ltd, 
(supra). But the Court of Appeal distinguished this case 
on the ground that here there was no evidence of any admis- 
sion on the part of the respondents of their liability to pay 
compensation to the applicant, and held that there was no 
evidence of waiver on the part of the respondents, or of 
anything that could estop them from taking the objection, 
that the request for arbitration was out of time. 

From a consideration of the two foregoing cases, it will 
be seen that the payment of weekly sums by the employer to 
the workman, will not of itself be sufficient to prevent the 
employer from raising the defence of lapse of time. To estop 
him from doing so, there must be evidence of his admission of 
liability under the Act, that is to say, evidence of an agreement 
between the employer and workman, that the employer is under 
a statutory obligation to pay compensation. Consequently a 
workman will be well advised not to be content with such 
weekly payments, unless he can obtain a written agreement 
from his employer, a memorandum of which should be sent 
to the Registrar of the County Court under Schedule IL (8). 
Failing such an agreement, the workman should in all cases, 
whether he is receiving weekly payments or not, make a claim 
for compensation and file a request for arbitration within six 
months from the occurrence of the accident. 

Both these cases were decided before Powdl v. Main 
Colliery Co, (p. 42 ) reached the House of Lords, and conse- 
quently the point, as to whether a 'claim for compensation' 
had been made within the prescribed time, was not argued, 
it having been decided by the Court of Appeal in that 
case that a 'claim for compensation,' where the tribunal 
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selected to assess the compeDsation is the Countj Court Sto. 1 (1.) 

Judge, means the filing of a request for arbitration. It it 

now settled law, that the claim for compensation need not 

be made in any special form, so long as it claims a specific 

sum as compensation in respect of injury received by a 

particular accident. But it must still be made within six 

months from the occurrence' of the accident, and having 

been made within that time, the request for arbitration may 

be filed at any future time, though in practice it will be 

found advisable, both to make the claim for compensation 

and proceed to arbitration within that period. 

DEFECT OB INACC1TBACT IN HOTICE : EFFECT OF. — Owing 
to the wide meaning of the words in the proviso, it is clearly 
the intention of the Legislature that no claim for compensa- 
tion ought to be defeated on mere technical grounds. Not 
only is any defect or inaccuracy in the notice excused, but 
even the want of any notice at all is not to be a bar to pro- 
ceedings, if the employer is not prejudiced in his defence 
thereby, or if it was occasioned by mistake or other reason- 
able cause. As it will be a question of fact in each case for 
the Arbitrator to decide, whether the employer is so pre- 
judiced, or whether the want of a notice, or any defect or 
inaccuracy therein, was caused by mistake or other reasonable 
cause, it is probable that rarely, if ever, will the finding of 
these facts be against the workman so as to prevent him 
from recovering compensation. (But see the Scotch case of 
Shearer v. Miller and Sons, ante, p. 41.) But even though the 
notice may, under certain circumstances, be excused, it is the 
obvious duty of a workman who intends to make a claim, to send 
a formal notice of the injury at the earliest possible moment. 

It must be observed that the words in the proviso refer 
only to the notice of accident mentioned above, and not to 
the claim for compensation. It is imperative that the claim 
for compensation should be made within six months from 
the occurrence of the accident; otherwise proceedings for 
recovery under the Act will not be maintainable (see FoweU 
▼. Main Colliery Co., Ltd., and notes thereon at p. 42 ). 

It may also be pointed out that there are no words in the 
proviso excusing the direction that the notice must be given 
before the workman has voluntarily left his employment. 
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Sec. 8. a.) Consequently this shonld always be done ; though as the 
notice itself may, under certain circumstances, be dispensed 
with, it follows that the necessity of givincr it before voluntary 
retirement from the work, may, under similar circumstances, 
be excused. 

The words of this proviso differ from those of the Em- 
ployer's Liability Act,i Sec. 7 of which provides that : — *A 
notice under this section shall not be deemed invalid by 
reason of any defect or inaccuracy therein, unless the Judge, 
who tries the action arising from the injury mentioned in 
the notice, shall be of opinion that the defendant in the 
action is prejudiced in his defence by such defect or inac- 
curacy, and that the defect or inaccuracy was for the pur- 
pose of misleading.* Hence to enable an action to succeed 
under that Act, there must always be a notice. In no case, 
except when death results, can it be excused, whereas under 
this Act, as has been already seen, it can be excused under 
other circumstances. Again, under the Employer's Liability 
Act,^ to be invalid, the notice has to be both defective and 
fraudulent, whereas under this Act, the defect must either 
prejudice the employer, or must not have been occasioned by 
mistake or other reasonable cause. In this Act there is no 
mention of * defect or inaccuracy for the purpose of mislead- 
ing' ; but if it was occasioned neither by mistake nor other 
reasonable cause, it would appear that it must have been 
for the purpose of misleading. 

860.2.(2.) (2.) Notice in respect of an injury under this 
Act shall give the name and address of the person 
injured, and shall state in ordinary language the 
cause of the injury and the date at which it was 
sustained, and shall be served on the employer, 
or, if there is more than one employer, upon one 
of such employers. 

••0.1(9.) (3.) The notice may be served by delivering the 

1 48 and 44 Vict c. 4S. 
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same to or at the residence or place of business of seo. s. (s.) 
the person on whom it is to be served. 

(4.) The notice may also be served by post by sea 2. (4.) 
a registered letter addressed to the person on 
whom it is to be served at his last known place 
of residence or place of business, and if served by 
post shall be deemed to have been served at the 
time when the letter containing the same would 
have been delivered in the ordinary course of post, 
and in proving the service of such notice it shall 
be sufficient to prove that the notice was properly 
addressed and registered. 

(5.) Where the employer is a body of persons Bee. 2. (5.) 
corporate or unincorporate, the notice may also 
be served by dehvering the same at, or by sending 
it by post in a registered letter addressed to the 
employer at the office, or, if there be more than 
one office, any one of the offices of such body. 

The words in these four sub-sectioos are the same as those 
contained in Sec. 7 of the Employer's Liability Act^ 

WHAT THB NOTICE MUST CONTAIN.— The notice must 
contain — 

(i) The name and address of the injured person, 

(ii) The cause of the injury. 

(iii) The date at which the injury was sustained. 
The notice is only intended to give in 'ordinary language' 
the cause of the injury. It is not necessary that it should be 
carefully and accurately drawn up in legal form, but it must 
contain all the above-named particulars. If it does not, it 
may be held to be an invalid notice, if the omission of any 
particular prejudices the employer in his defence, or if it 
1 43 and 44 Yict. c 42 
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Sec. 2. (6>) was not occasioned by mistake or other reasonable cause 
(Sec. 2 (1)). A form of notice, which it will be well to follow, 
wiU be found in Appendix E at p. 325. 

HOW THE NOTICE IS TO BE SEBVED.^The notice is to 

be served on the employer, or, if there is more than one 

employer, on one of such employers. It may be served on 

the employer in any of the following ways : — 

(i) By delivering it to or at the residence of the employer, 

or one of the employers, 
(ii) By delivering it to or at the place of business of the 

employer, or one of the employers, 
(iii) By post by registered letter addressed to the employer, 
or to one of the employers, at his last known place of 
residence, 
(iv) By post by registered letter addressed to the employer, 
or to one of the employers, at his last known place of 
business, 
(v) Where the employer is a body of persons or company, 
by delivering it at the office, or at any one of the 
several offices, of the employer, or by sending it by 
post in a registered letter addressed to such office. 
It must be remembered that the onus of proving that 
the respondent has received the notice of injury is upon 
the applicant. Consequently where it is delivered at the 
residence or place of business of the employer, it ought to be 
delivered in such a way that it will come to the knowledge of 
the employer in the ordinary course of business. Where 
it is served by post, it ought to be registered, as in proving 
the service of it, it is sufficient to prove that the notice was 
properly addressed and registered, and it is therefore advisable 
that this mode of service should be adopted in all cases. 

Sec. 8. a) 3. — (1.) If the Registrar of Friendly Societies, 

^^^t' ^fter taking steps to ascertain the views of the 

employer and workmen, certifies that any scheme 

of compensation, benefit, or insurance for the 

workmen of an employer in any employment, 
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whether or not such scheme mcludes other see. s. a) 
employers and their workmen, is on the whole 
not less favourable to the general body of work- 
men and their dependants than the provisions of 
this Act, the employer may, until the certificate 
is revoked, contract with any of those workmen 
that the provisions of the scheme shall be substi- 
tuted for the provisions of this Act, and thereupon 
the employer shall be liable only in accordance 
with the scheme, but, save as aforesaid, this Act 
shaU apply notwithstanding any contract to the 
contrary made after the commencement of this 
Act. 

(2.) The Registrar may give a certificate to sees. a) 
expire at the end of a limited period not less than 
five years. 

This section makes oontracting-out of no effect, unless it is 
on a scheme duly certified by the Registrar of FrieDdly 
Societies. From the Report of tiie Chief Registrar of Friendly 
Societies for the first six months of the working of the Act, it 
appears that, in order to ascertain the views of the employer 
and workmen, the employer and such of the workmen as 
joined in the application were required to state their views in 
writing in a document accompanying the scheme. 

Upon receipt of an application so supported, a letter was 
addressed to the employer, for the purpose of ascertaining the 
views of the workmen who did not join in the application. 
The employer was asked to suspend a copy of the scheme in 
each workshop, with a notification that any workman would 
be at liberty, within twenty-eight days of the date of suspen- 
sion, to send to the Registrar's office his observations on the 
scheme. These steps were necessary, as it is a condition 
precedent to the granting of a certificate by the Registrar, that 
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Sec. 3. (2.) he should * take steps to ascertain the views of the employer 
and workmen.' 

The investigation that followed these preliminary steps, was 
directed to two points : — 

1. Would the employer pay as much under the scheme as 

he would have to pay under the Act % 

2. Would the workman derive as much benefit under the 

scheme as he would under the Act % 
On these questions will depend the fact whether the scheme, 

as required by the Act, is * on the whole not less favourable 

to the general body of workmen and their dependants than 

the provisions of this Act.' 
In his Report for the year ending 1899, the Chief Registrar 

of Friendly Societies makes the following observations on the 

schemes that were certified by him : — 

1. That several of them were adopted by the virtually 

unanimous assent of employers and workmen. 

2. That even so, the Registrar, in one case at least, declined 

to grant a certificate until better terms than the 
workmen had stipulated for had been conceded. 

3. That in several cases ballots of the workmen were taken 

in favour of or against the scheme. 

4. That these ballots were always iuconclusive. 

5. That the answer * yes ' or * no ' to a question by ballot, 

* Do you approve of the scheme V is of no assistance 
to the Registrar. 

6. That the Registrar has to find, as a fact, that the scheme 

is not less favourable to the workmen than the pro* 
visions of the Act, and for that purpose has to 
ascertain the views of the employer and work- 
men. 

7. That these views must be so expressed, in criticism of 

the scheme, as to supply the Registrar with the local 
information that ought to affect the decision on the 
scheme, or to suggest points in which it could be 
improved. 

8. That the Registrar has not failed to take advantage of 

the assistance of the trade unions in ascertaining the 
views of the workmen, even where the employers 



Digitized 



by Google 



WORKMEN'S COMPENSATION ACT, iZi)'? 5s 

have denied that the trade unions correctly repre- l«o. S. (S. 

sented those riews. 
8l That many of the objections raised by the trade anions 

haye been directed to an alleged compulsion by the 

employer to join the scheme^ whereas such compidsion 

is expressly excluded by the Act. 
10. That where the views of a portion of the workmen hare 

been conyeyed through a trade union, and answered 

by the applicants, the trade union has been given the 

right to reply, and has had the last word. 
OBBTIFIED SOHBMB: EFFECT OF. — A scheme, when certi- 
fied, has no binding effect of itself; it only enables the 
employer to contract with any of his workmen that the 
scheme shall be substituted for the Act. If the workman 
enters into such a contract, he binds his dependants as well 
as himself ; for, after the scheme has been certified and the 
contract made, the employer is liable 'only in accordance 
with the scheme.' 

But if a workman accepts the provisions of a certified 
scheme instead of those of the Act, he does not thereby lose 
his right to claim damages under the Employer's Liability 
Act ^ or at common law. The scheme is substituted for this 
Act and this Act alone. It cannot deprive the workman of 
his rights under the Employer's Liability Act ^ or at common 
law, unless the workman enters into a contract with his 
employer that it shall be accepted as a substitution for all 
his rights, whether under this Act or independently of it. 

NOT LE88 FAVOURABLE TO THE OENEBAL BODY OF WORK- 
MEN. — From the Report of the Chief Registrar of Friendly 
Societies for the year ending 1B89, it appears that the 
schemes already certified are much more favourable to the 
workmen than the provisions of the Act. The following 
extract is taken from the Report : — 

' In the aggregate the thirty-two schemes certified in 1898 
and in operation on 30th June 1899, had at that date been 
adopted by 100,397 workmen, who had contributed £30,220. 
The employers had contributed £40,676. The payments on 
death had been £7,867 ; during incapacity £31,197 ; and for 
1 48 and 44 Vict, c 42. 
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Sec 8. (2.) other benefits £5,327. The funds had increased during the 
year by £24,436. The number of deaths resulting from 
injury was 102, and in 74 of these dependants were left, to 
nearly all of whom pensions were awarded in addition to the 
sums payable on death. The number of cases of incapacity 
from injury was 14,165. The average duration of incapacity 
was three weeks two days, and the average weekly allowance 
13s. Taking into account 

(a) the other benefits ; 

(6) the payments during the first two weeks of incapacity ; 

(c) the subsequent payments in excess of those provided 

by the Act ; and 

(d) the increase of funds, 

it would appear that in the aggregate the workmen derive 
from those schemes benefits considerably exceeding the amounts 
of their contributions. The circumstance that the common 
interest of employer and workmen in the success of a scheme 
is in favour of that vigilance which would tend to diminish 
the number and severity of the accidents, and the fact that 
there has been an absence of litigation in the settlement of 
claims, are also justly to be considered as advantages offered 
by the schemes.* 

Though the Registrar's certificate is to be given for a 
period of not less than five years, it may be revoked under 
Sec. 3 (4). 

Sec. a. (».) (3.) No scheme shall be so certified which con- 
tains an obligation upon the workmen to join the 
scheme as a condition of their hiring. 

The intention of this sub-section is obvious, but it is likely 
to be of little use. Though the scheme itself must not contain 
such an obligation, there is nothing to prevent an employer 
from refusing to employ any workman who is unwilling to 
accept the scheme, or from dismissing any one in his employ- 
ment who refuses to do so. Whether such conduct would be 
a 'satisfactory reason' for revoking the certificate upon a 
complaint to the Registrar under Sec. 3 (4) or not, would 
be a matter for the Registrar to decide. 
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From this sub-section ib is clear that the question as to Bee. 8. (t) 
how many of the workmen would be willing to join in the 
scheme is immateriaL The Registrar has to 'ascertain the 
Tiews of the employer and workmen.' Having done this, 
the sole test of the scheme is whether the benefits given by 
it are 'on the whole not less fayourable to the general body 
of workmen and their dependants than the proyisions of the 
Act,' quite irrespective of the number of workmen who are 
willing to join in it It is a misapprehension to think that 
the Registrar would be guided by the opinion of the majority 
of the workmen. In fact, as pointed out by him, it would be 
quite competent for him to certify a scheme for a single work- 
man only, if all the other workmen dissented from it. 

(4.) If complaint is made to the Registrar of seas. (4.) 
Friendly Societies by or on behalf of the work- 
men of any employer that the provisions of any 
scheme are no longer on the whole so favourable 
to the general body of workmen of such employer 
and their dependants as the provisions of this Act, 
or that the provisions of such scheme are being 
violated, or that the scheme is not being fairly 
administered, or that satisfactory reasons exist 
for revoking the certificate, the registrar shall 
elamine into the complaint, and, if satisfied that 
good cause exists for such complaint, shall, unless 
the cause of complaint is removed, revoke the 
certificate. 

B7 OB ON BEHALF OF TEE WOBKMBN.— The use of the 
plural here shows that it is not intended that the Registrar 
shall ' examine into the complaint' of a single workman on his 
own behalf only. The complaint must be on behalf of the 
workmen. Still it can hardly mean that the complaint must 
be made by or on behalf of all the workmen, for, if so, one 
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Sao. 8. (4.) workman, by refusiog to join in the complaint, could preyent 
it from being examined into. It will probably be held to be 
a matter that rests with the Begistrar, and that he is to be 
the judge as to whether the complaint is made 'by or on 
behalf of the workmen ' or not. 

8ATISFA0T0B7 REA80N&— For what is suggested to be a 
satisfactonr reason, see note under Sec 3 (3) (p. 56). 

The Begistrar is the sole judge as to whether the reasons 
are satisfactory or not. It is a useful provision that a certifi- 
cate may be revoked if ' satisfactory reasons ' exist, as the 
employer is in no way a guarantor of the solvency of the 
scheme. As soon as a scheme is certified, the employer only 
becomes * liable in accordance with the scheme.' But it might 
happen that the sums set apart for the scheme were not large 
enough to pay all the calls upon it. In such case the em- 
ployer would not be liable to make up the deficiency, but 
it is submitted that such a state of affairs would be a 'satis- 
factory reason ' for revoking the certificate. 

sea«. (5.) (5.) When a certificate is revoked or expires 
any moneys or securities held for the purpose of 
the scheme shall be distributed as may be arranged 
between the employer and workmen, or as may be 
determined by the Registrar of Friendly Societies 
in the event of a difference of opinion. 

Sec. 8. (6.) (6.) Whenever a scheme has been certified as 
aforesaid, it shall be the duty of the employer to 
answer all such inquiries and to furnish all such 
accounts in regard to the scheme as may be made 
or required by the Registrar of Friendly Societies. 

Bee. a. (7.) (7.) The Chief Registrar of Friendly Societies 
shall include in his annual report the particulars 
of the proceedings of the registrar under this Act. 

By Sub-section 6 power is given to the B^gistrari in de&nlt 
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of agreement between the employer and his workmen, to dis- 8«e. 8. (T.) 
tribute between them the funds held for the purposes of any 
Bcbeme which is depriyed of its certificate. 

With regard to Sab-section 6, the Chief Registrar of 
Friendly Societies, in his report on the first six months of 
the working of the Act, says : — ' This provision is of great 
importance, as it is only by collecting and recording statistics 
of the experience gained under the schemes certified, that 
the questions whether a certificate ought to be renewed or 
whether some modifications in it should not be required, 
can be answered when the limited period has expired for 
which the certificates are granted.' Such returns will be 
found in the report for the year ending 1899. 

PATHENT8 BT FRIENDLY 80CIETIB8. — It was eTidently 
expected by the Legislature that many schemes would provide 
for the payment of compensation by a Friendly Society, for 
by Schedule I. (15) it is provided that, where such is the 
case, certain sections (namely Sec 8 (1), Sec. 16, Sec. 41) of 
the Friendly Societies' Act, 1896,^ which put limitations on the 
amount of annuities, etc, shall not apply to such Society in 
respect of such scheme. See note to Schedule L (15), p. 210. 

By Sec 8 (2) it is provided that the Treasury may frame 
a scheme with a view to its being certified under the Act. 
From the report of the Chief Registrar of Friendly Societies 
of the first six months of the working of the Act, it appears 
that such a scheme was framed, and the workmen were given 
the same opportunity of expressing their views as is given to 
the workmen of any employer ; and consequently a statement 
of the scheme was suspended in every Government workshop. 
The scheme was certified on 17th May 1899. See notes under 
Sec 8 (2), at p. 162. 

4. Where, in an emplojmient to which this Act sec 4. 
applies, the undertakers as hereinafter defined tScuSS.* 
contract with any person for the execution by or 
under such contractor of any work, and the under- 

1 69 and 60 Vict. o. 25. 



Digitized 



by Google 



66 WORKMEN'S COMPENSATION ACT, 1897 

Sec. 4. takers would, if such work were executed by 
workmen immediately employed by them, be 
liable to pay compensation under this Act to 
those workmen in respect of any accident arising 
out of and in the course of their employment, the 
undertakers shall be Hable to pay to any work- 
man employed in the execution of the work any 
compensation which is payable to the -workman 
(whether under this Act or in respect of personal 
negligence or wilful act independently of this Act) 
by such contractor, or would be so payable if such 
contractor were an employer to whom this Act 
applies. 

Provided that the undertakers shall be en- 
titled to be indemnified by any other person 
who would have been liable independently of this 
section. 

This section shall not apply to any contract 
with any person for the execution by or under 
such contractor of any vork which is merely 
ancillary or incidental to, and is no part of, or 
process in, the trade or business carried on by 
such undertakers respectively, 

OBJECT OF THIS SECTION.— The object of this section is 
to make an undertaker liable to a workman engaged on any 
work, which is either a pare of or process in the trade or 
business carried on by the undertaker, even though that 
workman is in the employment of a contractor who has 
contracted with the undertaker to do that particular part of 
the work. In other words, the section makes the undertaker 
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primarily liable for iDJnries receired by a workman who is 8eo. 4. 
not in his own employ, but who is employed by a contractor 
under him. This introduces a new law which will be very 
beneficial to workmen. 

Under the general law, an undertaker or contractor who 
sublets to an independent sub-contractor, is not responsible 
to others for the acts or defaults of that sub-contractor ; that 
is to say, an undertaker or contractor, by subletting a contract, 
could wash his hands of all responsibility in respect of 
accidents occurring on the work he had sublet. So that, if 
a sub-contractor were a man of straw, the result was, that a 
workman's remedies at common law or under the Employer's 
Liability Act^ were useless to him, and though he was injured 
upon the work of an important undertaking, he got no 
compensation because he was the immediate servant of an 
impecunious sub-contractor, and his remedy lay against that 
sub-contractor, and against him only. 

It was undoubtedly to meet this state of things that Sec. 4 
was inserted in this Act, and the effect of it is to make an 
undertaker liable to the workmen engaged on the work 
(provided the employment is one to which the Act applies) 
in all cases, whether the injured workman is in his own 
employ or not, and whether a contractor or sub-contractor 
is employed or not. Such being the effect of the section, a 
workman will no longer be deprived of compensation because 
a contractor or sub-contractor, who happens to be his im- 
mediate employer, is unable to pay it, as he now has a remedy 
against the undertaker. 

UNDEETAKER AND CONTRACTOR.— These words, as used 
in this section, are confusing. 'Undertaker' probably means 
the original contractor who contracts for the whole of the 
work; and 'contractor' probably means a contractor with 
the undertaker for a portion of the work. In other words, 
'contractor' in this section will usually mean 'sub-con- 
tractor,' and 'undertaker' will usually mean 'contractor.' 
Of course, if a man undertakes building or other operations 
for himself, then he is rightly caUed the undertaker, and the 
person to whom he lets a portion of the work by contract 

1 48 and 44 Vict. c. 4S 
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860.4. is rightly called the contractor; but as a general rule the 
undertaker is, as pointed out above, really the contractor who 
contracts for the whole of the work. 

For instance, if A, a builder, contracts with B to erect a 
house for him, A is the * undertaker ' and not B. If A sublets 
a portion of the contract to C, and one of O's workmen is 
injured, the injured workman can claim compensation from A 
by reason of this section. Beyond this the section does not go. 
It does not give any claim for compensation against B for 
whom the house is being built, but who himself does not 
engage in, and undertake the work (McGregor v. Dansken, 36 
S.L.R. 393). 

But if the two characters in the above illustration are 
united, that is to say, if B builds a house for himself in the 
sense not merely that he is to pay for it, but that he is actually 
constructing it and his own men are doing the mason and 
joiner work, then B is the undertaker ; and if B contracts with 
various contractors for the execution of other branches of the 
work, then he is liable to pay compensation for any injuries 
happening to any workmen in the employ of such contractors 
(Stalker v. Wallace, 37 S.L.R. 898). Thus it will be seen 
that the undertaker may be either a man who himself 
undertakes the work, or a contractor who contracts with him 
to do it. 

B7 OB UNDER SUCH CONTRACTOR. — The marginal note 
to this section is * sub-contracting,' though the section itself 
does not mention sub-contracts, but only contracts made with 
undertakers. But since, as has been pointed out above, the 
undertaker will generally be a contractor, the person with 
whom he in turn contracts will be a sub-contractor ; and 
therefore the provisions of the section will apply to sub- 
contracts, and the words *by or under such contractor' will 
include cases where workmen are employed by sub-contractors. 
This being so, an undertaker becomes liable to all the work- 
men engaged on the work, whether the workmen themselves 
are employed by contractors or sub-contractors. For instance, 
if A, an undertaker, contracts with B, C, and D for the 



Digitized 



by Google 



WORKMEN'S COMPENSATION ACT, 1897 63 

execution by them of portions of a work which are parts or 8e6. 1 
processes in A's business, and if B, C, and D sublet portions 
of their contracts to X, Y, and Z, then A becomes primarily 
liable, if liability under the Act exists, to all the workmen 
eng^ed on the work, whether they are in the service of B, C, 
or D, or of X, Y, or Z. 

EXTENT OF UNDERTAKER'S LTARTTilTY. — For the under- 
taker to be liable, the workman must be employed in an 
employment to which the Act applies, and the work con- 
tracted for must be such that if it were done by workmen 
in the service of the undertaker, he would be liable to pay 
compensation under the Act Under such circumstances, 
the undertaker becomes liable to pay compensation in the 
following cases : — 

(1) Where the contractor U liable, either under the Act or 

independently of it, i,e. whether under this Act, or 
under the Employer's Liability Act,^ or at common 
law. 

(2) Where the contractor uouLd have been liable if he had 

been an employer to whom the Act applies. 
The result of this is, that the undertaker is made responsible 
to pay any damages that the contractor is liable for, or any 
compensation that the contractor would have been liable to 
pay had he been an undertaker. Consequently the undertaker 
may have to pay compensation to a workman in the service of 
a contractor, even though the workman is not directly employed 
in an employment to which the Act applies, a^d consequently 
has no claim for compensation against the contractor. That is 
to say, the undertaker's liability is not measured by that of 
the contractor, because he is liable to pay such compensation 
as * would be payable' by the contractor *if such contractor 
were an employer to whom the Act applies.' For instance, in 
Bee Y. Thomas Ovens and Sons (37 S.L.E. 328), where a 
carter in the employ of a carting contractor was injured 
within the precincts of a factory when he was bringing raw 
material to the foctoiy for use therein, it was held that the 
> 48 and 44 Viet, c, 42. 
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Sec, 4. occupiers of the factory were liable under this section to 
pay compensation to the workman notwithstanding that 
he, being employed as a carter by a carting contractor, 
was not directly engaged in an employment to which the 
Act applies. 

UABILITT OF SUB-CONTRAOTOB.— Can a sub-contractor 
be made liable in the first instance, or must the claim be 
made against the undertaker ? From the definition of 
'underteJcer* given in Sec. 7 (2), it appears to be the 
intention of the Legislature to give an injured workman 
a remedy against the person who has undertaken the whole 
work, and to make him primarily responsible for all the 
workmen employed on the work. It is noticeable that the 
Act deals only with the indemnification of undertakers 
by sub-contractors, and not with the indemnification of 
sub-contractors by undertakers. If the Legislature had 
intended both the undertaker and the sub-contractor to be 
primarily liable to the workman, it would be thought that 
the Act would have given a right of indemnity to the 
sub-contractor against the undertaker, just as it has given 
a right of indemnity to the undertaker against the sub- 
contractor. As it has not done so, it would appear that 
the sub-contractor is not primarily liable under the Act, 
and that the claim must in all cases be 'made against the 
undertaker. 

In Oasi V. BuiUr ([1900] 1 Q.B. 777 ; 82 L.T.K. 182 ; 
16 T.L.R. 227) the respondent was the widow of a painter, 
who was killed while in the employment of the appellant. 
The facts were shortly these : An electrical station, which was 
over thirty feet in height, was being built for the Leeds 
Corporation by a builder named Gould, who had contracted 
for the erection of the whole building ; the painting work had 
been sublet by Gould to the appellant. While employed in 
painting the girders in the interior of the roo^ using for that 
purpose the scaffolding erected by Gould, the deceased met 
with a fatal accident owing to the breaking of one of the 
planks of the scaffolding. 



Digitized 



by Google 



WORKMEN'S COMPENSATION ACT, 1^97 65 

On these fects it was held that the sub-contractor was not Sec 4. 
an ^undertaker/ and was therefore not liable under the Act 
to pay compensation ; in £Bu;t, the claim had been made against 
the wrong man — it ought to have been made against (rould. 
*The question is/ said Smith L. J., * whether a sub-contractor 
for the painting work is an undertaker within the meaning of 
the Act, so that the injured workman has an option to sue 
either the sub-contractor or the original contractor — that is, 
the undertaker. It is contended that both the appellant and 
Gould were undertakers ; but that is not the meaning of the 
Act at all. "Undertakers" are defined in Sec. 7 (2) as 
heing, in the case of a building, "the persons undertaking 
the construction, repair, or demolition.'' Who satisfies 
that definition in the present case? Clearly Gould, and 
Gould alone.' 

From this decision, it may be laid down as a rule, that in 
all cases it is the undertaker, and the undertaker alone, who is 
directly liable to pay compensation for injury to a workman, 
whether that workman was in his own employ or in the 
employ of a contractor with him, and that in no case can the 
contractor with the undertaker be made primarily liable under 
this Act. Whether an undertaker who is made liable to pay 
compensation to a workman in the service of a contractor 
with him, has a right of indemnity against that contractor, is 
discussed on p. 67. 

CAN A SUB-CONTRACTOR BE AN UNDERTAKER 7->In Cass 
V. Butler {swpra) the Court of Appeal held that where a builder 
had contracted with the building owner to do the whole of 
the work, he, and he alone, was the * undertaker ' within the 
definition in Sec. 7 (2), and that his sub-contractor was not an 
^undertaker' within the meaning of the Act, and therefore was 
not liable to pay compensation. * A sub-contractor is, in my 
opinion,* said Smith L.J., 'not an undertaker within the 
meaning of the Act.' 

It would seem, then, that under no circumstances can a 
sub-contractor become an imdertaker. Yet this section speaks 
of an undertaker being 'liable to pay to any workman 

£ 
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89c. 4. employed in the execution of the work any compensation 
which M payable (whether wnd&r this Act or in respect of 
personal negligence or wilful act independently of this Act) 
by 9uch corUractor,* As ^contractor' in the section means 
'contractor with the undertaker' or sub-contractor, if the 
sub-contractor can never become an undertaker, there can 
never be any compensation payable by him under this Act, as 
it is only undertakers who are liable to pay directly to the 
workman. This seems strange, and it would have been 
thought that a sub-contractor, if he himself were undertaking 
part of the construction of a building or other kind of work 
within the Act, would be an undertaker, and be liable to pay 
compensation under this Act, But it appears from the 
decisions in the Court of Appeal that he is not liable to pay 
compensation, as he is not an undertaker. 

This is the effect of the decisions in Cass v. Btitler (supra) 
and Cooper v. Davenport — Winstanley, Third Party (16 
T.L.II. 266). In the latter case the applicant was the widow 
of a deceased workman, who had been in the employment of 
the appellant Winstanley. The respondent Davenport was 
a builder, who had entered into a contract with the Warrington 
Guardians to build a workhouse infirmary. Davenport sub- 
let the plumbing work of the building to Winstanley, by 
whom the deceased man Cooper was employed, and whilst at 
work on a scaffold on some of the plumbing work, the scaffold- 
ing gave way and he fell and was killed. The building at 
the time exceeded thirty feet in height and was being 
constructed by means of a scaffolding. The deceased man's 
widow claimed compensation from Davenport, and Davenport 
thereupon claimed to be indemnified by Winstanley under 
this section. The County Court Judge made an award in 
favour of the widow as against Davenport, and ordered 
Winstanley to indemnify Davenport. 

The Court of Appeal allowed an appeal, and Smith L. J. 
said : — * It has been decided in Cass v. Butler that a sub- 
contractor is not an undertaker within the Act. I see no 
grounds for quarrelling with the reasons that were given in 
that decision. A person can only be liable to pay compensa- 
tion under the Act if he is an undertaker. A sub-contractor 
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is not an undertaker, and is therefore not liable to pay Bee 4. 
compensation nnder the Act.' 

This case appears to set the matter at rest, and it may now 
be stated as settled law that a sub-contractor — i.t, a con- 
tractor with the undertaker— can not be an undertaker. 

HoweTer, it ought to be mentioned, that the Judges who 
framed the rules evidently thought that he could be. Bule 23 
clearly contemplates that he can, and that both the undertaker 
and sub-contractor can be made respondents, an instance which 
actually occurred in Appleby t. Horsdey Co,, Ltd, and Lovaii 
([1899] 2 Q.B. 521 ; 80 L.T.R. 853 ; 15 T.L.R. 410). The 
facts of the case were these : A workman was killed by an 
accident while in the employment of the Horseley Co., and 
the claim was made by his widow. Certain alterations were 
being carried out at the Leicester Station of the Midland 
Railway ; the contractor for the works was LoTatt ; the 
Horseley Co. were sub-contractors for the bridge work, and 
the claim was brought against the contractor and sub-con- 
tractor jointly. The question of the liability of the sub- 
contractor was not discussed, as the notice claiming indemnity 
required by Rule 19 had not been served by the undertaker 
upon the sub-contractor. But it would now appear from the 
decisions in Cast y. Butler, and Cooper t. Davenport, that 
even if such notice had been served the sub-contractor would 
not have been held liable. 

UNDERTAKEB'8 INDEHNIT7. — The Act says that the under- 
taker shall be entitled to be indemnified by * any other person 
who would have been liable independently of this section.' 
It is therefore important to consider in what cases a con- 
tractor with the undertaker would have been liable inde- 
pendently of this section. The section seems to contemplate 
that he may be liable in two ways ; — 

(1) Under this Act 

(2) In respect of personal negligence or wilful act inde- 

pendently of this Act. 

(1) UNDER THIS ACT. — ^The Court of Appeal haye held in 

Cass y. BtUler (supra) that a contractor with the undertaker 

does not himself become an undertaker, in the sense of being 

directly liable to a workman in his employ. If the decision 
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Sac 4. stopped there, little need be said of it, as it merely ibakes the 
undertaker primarily responsible to all workmen ^ngiiged on 
the work, even though they may be in the employment of 
a contractor with him. But in Cooper v. Davemport {tupra) 
this decision was carried further, and it was held that as a 
oontractbr with the undertaker was not liable to pay com- 
pensation under the Act, he was not liable to indemnify any 
other person liable to pay. If this is to be settled law, then 
no sub-contractor is in any way affected by the provisions 
of the Act — that is, all his responsibility is thrown on the 
shoulders of the undertaker; and the undertaker has no 
remedy against him, unless the injury was caused under such 
circumstances as to make the sub-contractor liable under the 
Employer's Liability Act^ or at common law/ But thid 
appears to be contrary to the wording of the Act itself. 
There appears to be a distinct conflict between the intention 
of tite Legislature and the interpretation of the Court of 
Appeal This section speaks of compensation which i» payable 
by a contrafctbr with the undertaker under this Act. If the 
interpretation placed upon the section by the Court of Appeal 
in Cooper v. Davenport {supra) be correct, the words * whether 
ander this Act,' in brackets in the section, have no meaning. 
Yet, being there, it was clearly in the contemplation of the 
Legislature that, under certain circumstances, a contractor 
with the undertaker would be liable under this Act, though 
not necessarily primarily liable to the workman, for this 
section places the undertaker in that position. Supposing A 
contracts with a building owner for the erection of a row of 
cottages; A at once becomes the undertaker. Supposing he 
sublets all the joinering work in connection with the under- 
taking to B, and supposing B engages his own men to carry 
out his portion of the work. If one of B's men is injured, 
then, owing to the provisions of this section, he can claim 
compensation from A, because A, being the original under- 
taker, is by this section made responsiblls for accidents 
hki^pening to B's workmen. But supposing this section had 
not been in the Act, would B have been liable to pay com- 
pensation ? It is thought that he would, for he would hav6 
1 43 and 44 Vict. & 42. 
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been a person undertakio|( the construction of a boilding Sec. 4. 
within the meaning of Sec. 7 (2). If so, then A iroold be 
entitled to be indemnified by B, because B * would have been 
liable independently of this section.' 

This view, though contrary to the decisions of the Court of 
Appeal, is supported l^ a reference to the Rules and Forms. 
Rule 23 (2) states that ' where both the undertakers and a 
contractor with them are made respondents to an arbitration, 
wr^ it is decided in suck arbUrcUion that the contractor %$ 
liable to pay compensation under the Act, the Judge may . . • 
make an award ... in favour of the undertakers against the 
contractor.' 

In Form 13, which is a notice by a respondent to third 
parties, there appears the following : ' The respondents claim to 
be indemnified by you against their liability to pay such 
compensation, on the ground that at the time of the injury in 
respect of which compensation is claimed the said A. B. was 
not immediately employed by the said C. D. and Co., but was 
employed by you in the execution of work in respect of which 
the said C. D. and Co. had contracted with you for the 
execution thereof by or under you, and that you wotdd, 
independently of Section 4 of the said Act, ha/foe been liable to 
pay compensation' 

These extracts show clearly that the Rule Committee under- 
stood the intention of the Le^slature to be something quite 
different from tht interpretation given in Cass v. Butler and 
Cooper Y. Davenport (supra). They thought that the intention 
was this : The section makes the undertaker liable where, 
but for the section, the contractor would have been liable. 
But having made the undertaker liable, it gires him a right 
to an indemnity against the contractor, whom he can bring 
into the arbitration proceedings by a third party notice 
(Rules 19-23). 

The concluding words of the section also support the riew 
that, under certain circumstances, the contractor would have 
been liable to pay compensation independently of the section. 
They state that the undertaker is to pay to the workman 
'any compensation which is payable to the 'workm4Ln . . . 
und$r the Ad . . . by tuc^ contractor, or would b^ so 
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Sec. 4. payable if such contractor were an employer to whom this Act 
applies' (i.e. if such contractor were an undertaker). This 
clearly contemplates that cases will arise in which the con- 
tractor would have been liable to pay compensation inde- 
pendently of the section {i.e. cases in which the contractor 
was an undertaker), as well as cases in which he would not 
have been liable, because he was not an undertaker. In both 
cases the undertaker is made liable, but it would certainly 
appear that he is entitled to an indemnity in the first 
case. 

The whole diificulty arises from the decision of the Court 
of Appeal that a contractor with an undertaker can, under no 
circumstances, himself become an undertaker. Might not the 
proper construction to be put upon the section be this % The 
section makes the undertaker directly liable to all workmen 
in the employ of his contractor. Consequently his contractor 
is not directly liable to pay compensation to them, and is 
therefore not an undertaker in that sense. But he may be an 
undertaker for the purposes of determining his liability to 
indemnify the original undertaker for the compensation he 
has to pay by reason of this section. This construction would 
do away with all the difficulties referred to. If the workman 
commenced arbitration proceedings against the undertaker, 
the undertaker could bring in his contractor as a third party, 
and the question of the liability of the contractor to indenmify 
under this Act could afterwards be determined as is con- 
templated in the Kules. 

The result of the matter seems to show that the Legislature 
and the Judges, who framed the Rules under the Act, contem- 
plated the contractor indemnifying the undertaker when the 
latter has to pay compensation under the Act. The Court 
of Appeal has, however, put a different interpretation on the 
section, namely, that the indemnity clause is to apply only 
in cases where the contractor \& liable to pay damages inde- 
pendently of the Act. Arbitrators and all persons dealing 
with the Act must of course follow the interpretation of the 
Court of Appeal, but it is to be hoped that, either the 
section will be simplified by the Legislature or that a test case 
wiU be taken to the House of Lords, as the interpretation 
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placed upon it by the Court of Appeal does not appear toi«e.«. 
curry out the intention of those who were responsible for it. 

(2) Of BE3PE0T OF PERSONAL NEGUOENOB OB WILFUL 
ACT mDEFENDEMTLT OF THIS ACT. — If the contractor would 
have been liable at common law, or under the Employer's 
Liability Act,^ the undertaker has the right of indenmity 
against him given by this section. Consequently, though 
this section imposes a fresh liability upon undertakers, in 
making them liable for injuries for which their contractors 
alone are liable at common law and under the Employer's 
Liability Act,* yet in both these cases the undertaker is 
entitled to his indemnity. 

HOW THIBD PABTT FBOCBDUBB AFFECTS COMTRACTOB.— 
The procedure to be adopted when a claim to an indemnity 
is made against a third party will be found in Rules 19-23. 
These rules have been framed, as pointed out in the Explana- 
tory Memorandum (p. 256), on the assumption that the third 
party procedure can only be applied, for the purpose of pro- 
viding that a sub-contractor shall not be entitled in any 
future proceedings to dispute the validity of an award 
made against the undertaker. That is to say, the third 
party procedure is expressly limited so as to make it bind 
the third party, only as to the validity of the award against 
the undertaker, and not as to the third party's liability to 
indemnify the undertaker. This was necessary, as an arbitra- 
tion under this Act is a very different thing from an action. 
The question whether the contractor is liable to the work- 
man under the Employer's Liability Act* or at common 
law, is a very different one from the question whether the 
undertaker is liable under this Act. The contractor, if 
sued under the Employer's Liability Act,* would be able to 
raise any defence open to him under that Act, such 
as contributory negligence on the part of the workman, a 
defence which is not open to an undertaker under this Act. 
He could not be compelled to submit this question to the 
Arbitrator at the hearing of the arbitration, as he is entitled 
to have it decided by a jury. The issues between the 
workman and the undertaker would also be very different from 

> 48 and 44 Vict. c. 42. 
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Sec. 1 those between the undertaker and the contractor, and conse- 
quently the Rules do not empower the Arbitrator, except by 
consent, to decide the question of the liability of the con- 
tractor under the Employer's Liability Act^ or at common 
law ; they only enable the undertaker to bring in the con- 
tractor as a third party so as to prevent him from afterwards 
disputing the validity of the award. 

PROCEDUBE WHEN INBEMNITT CLAIMED.— Though no 
third party procedure is provided in the Act itself, Bules 
19-23 of the Workmen*s Compensation Rules give directions 
as to the course to be adopted when a claim to indemnity is 
made against a third party. 

Where a respondent claims to be entitled to an indemnity 
against a third party, he must file, five clear days before the 
arbitration, a notice of hb claim, and serve the same upon 
the person against whom such claim is made (Rule 19). If 
the person served makes default in appearing, he is to be 
deemed to admit the validity of any award made against the 
respondent (Rule 20). On an application being made to him, 
the Arbitrator may give the third party leave to resist the 
claim of the applicant against the respondent upon ^uch 
terms as may be just; and if the third party obtains leave 
to resist the claim, the Arbitrator has the same power to 
awar4 costs as between the applicant and the third party, 
as he has to award costs between the applicant and the 
respondent (Rule 21). 

The fori^ to be used when an indemnity is claimed is 
Form 13 (p. 302). 

HOW FAR ARBITRATOR EMPOWERED TO DECIDE LIA- 
BILITY OF THIRD PARTY. — Apart from the consent of the 
respondent and the third party, the Arbitrator is not 
empowered, except in the case mentioned below, to decide any 
question as to the liability of the third party to indemnify 
the respondent, or to make any award in favour of the re- 
siwndent against such third party. All he is empowered to 
do is to make an order that the third party shall not be 
entitled, in any future proceedings between the respondent 
and such third party (e.^. when the respondent bnngi an 
1 48 and 44 Vict a 48. 
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action for an indemnity), to dispute the ralidity of the award 890. 1^ 
(Bole 22(1)). 

Bat, with the consent of tl^e respondent and the third 
party, if the arbitration results in an award in favour of 
the applicant, and the third party admits his liability to 
indemnify the respondent, the Arbitrator is empowered to 
make such award in farour of the respondent against the 
third party. Also, with the like consent, the Arbitrator, 
on an application for directions under Rule 21, can order 
any question as to the liability of the third party to make 
the indemnity claimed to be settled, as between the 
respondent and the third party, by arbitration after the 
arbitration between the applicant and respondent, and may, 
on such subsequent arbitration, make an award in favour of 
either party against the other (Rule 22 (2)). 

In one case, according to the Rules, an award can be made 
against the contractor in favour of the undertaker without 
the contractor's consent. This is when both the contractor 
and undertaker are made respondents, and it is decided in 
the arbitration that the contractor is liable to pay compensa- 
tion under the Act (Rule 23). But as long as Ooofptr v. 
Davenport (supra) remains undisturbed, this provision will 
he of no avail, because it was decided in that case, that, as 
the contractor with the undertaker is not himself an under- 
taker, he is not liable to pay compensation under the Act, 
and consequently is not liable to indemnify any other person 
who is liable under the Act. 

WHERE UHDEBTAKEB HA8 HO RIOHT OF INDEMNITT.— 
As the undertaker is, by this section, made liable to pay 
compensation which would have been payable by the con- 
tractor had he been an employer to whom the Act applies, 
in such a case he clearly has no right to an indenmity. If 
the contractor is not an employer to whom the Act applies, 
and if he is not liable under the Employer's Liability Act ^ or 
at common law, he is clearly not liable 'independently of 
this section,' nnd consequently the undertaker cannot seek an 
indemnity against him. See Bm v. Thanuu Ovens and Sons 
(37 S.L,R 328) at p.63. 

VOnOE BBQUIBED WHEN nDEMMITT CLAIMED.— Rule 19 
1 48 and 44 Vict. e. 4S. 
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sec 4. provides that where a respondent claims to be entitled over 
against any person not a party to the arbitration, he must, five 
clear days before the day fixed for proceeding with the arbitra- 
tion, file a notice of his claim and serve the same on the person 
against whom he claims. A similar notice must be filed when 
both the undertakers and a contractor with them are made 
respondents, so that if the undertakers claim under this section 
to be entitled to an indemnity against the contractor, they 
must under Rule 23 file a notice of their claim in the same 
manner as is prescribed by Rule 19 ; otherwise their claim to 
an indemnity cannot be considered (Appleby v. Horndey Co,, 
Ltd. [1899] 2 Q.B. 521 ; 80 L.T.R. 853 ; 15 T.L.R. 410). 
'The question for us,' said Smith L.J., *is whether, where 
both the undertakers and a contractor are made respondents, 
the undertakers can obtain an order for an indemnity against 
the contractor without giving him notice under the rules of 
their claim to be indemnified. The right to indemnity is 
given by Sec. 4 of the Act, which in substance provides 
that where the undertakers contract with any person for the 
execution of the work, they shall be liable for accidents to 
the contractor's workmen, with a proviso that they shall be 
entitled to be indemnified by any other person who would 
have been liable independently of that section. The pro- 
cedure for giving effect to this provision appears in the 
Rules made under the Act. Rule 23 (1) which deals with 
a claim to indemnity as between respondents, provides that a 
like notice may be issued and the like proceedings adopted 
as if the respondent, against whom indemnity is sought, were a 
third party ; that takes us back to Rule 19, which makes it 
obligatory on the respondent to file a notice of his claim to an 
indemnity five clear days before the day of hearing, and to 
serve it upon the third party. In my judgment Rule 23 (1) 
means that^ whether the person against whom indenmity is 
sought is a third party and altogether outside the proceedings, 
or whether he is one of the respondents, the claim to an 
indemnity must be started by a five days' notice under Rule 
19 ; if the indemnity procedure is invoked at all, that notice 
must be given.' 

WHERB THERE ARE INDEPENDENT CONTRACTORS. — Where 
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there are independent contractors, each of whom contract! Sec 4. 
separately with the building owner to do a separate and sub- 
stantial part of the work of construction, each it an undertaker 
within the meaning of the Act {Mown, t. Btan [1900] 1 Q.B. 
770 ; 82 L.T.R 139 ; 16 T.L.R. 212). In this case there was 
a builder who contracted with the buUding owner to build a 
theatre, and who was of course an undertaker ; but power was 
reserved to the building owner in the contract, to take a portion 
of the work of construction out of the builder's hands and to let 
that portion directly to another person ; this was done, and it 
was held that the person who took the latter contract, not being 
a sub-contractor, came within the Act, for he had contracted 
with the building owner for a part of the construction of the 
theatre, and was the undertaker for that part within the 
meaning of the Act. 

HOW APPUCANT SHOULD PROCEED.— Though it has been 
stated above that the applicant should always proceed 
against the original undertaker, there is nothing to prevent 
him from joining the sub- contractor as a respondent. From 
the Rules dealing with the necessary notice to parties against 
whom an indemnity is claimed (Rules 19-23), it appears that 
there are two courses open to a workman who has been 
injured whilst in the service of a contractor with the under- 
taker, viz. : — 

(1) To proceed against the undertaker, who can bring in the 

contractor as a third party (Rule 19) ; or 

(2) To proceed against the undertaker and contractor 

jointly (Rule 23 (2)), in which case, if it is decided 

that the contractor is liable to pay compensation 

under the Act, the Arbitrator can make an award 

in favour of the undertaker against the contractor. 

But, owing to the decisions of the Court of Appeal in Com 

T. Butler and Cooper v. Davenport (p. 66), the latter course 

appears to be of no avail, as in those cases it was held that 

the contractor can, under no circumstances, become liable to 

pay compensation direct to the workman, and workmen are 

therefore advised, in all cases, to make their claims against 

tthe original undertaker and against him alone. 

AMY COMPENSATION WHICH IS PAYABLE.— This includes 
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Scfs. 4. compensation both under the Act and independently of it— 

* whether under this Act, wr in respect of personal negligence 
or wilful act independently of this Act.' But se^ p. 65. 

ANCILLARY OR INCIDENTAL TO.^The provisions of this 
section as to making undertakers liable for injuries happen- 
ing to workmen in the employ of their contractors, only apply 
when the undertakers employ a contractor to do some work 
which is not merely ancillary or incidental to, but which is 
some part of or process in the trade or business carried on 
by the undertakers. For instance, if a manufacturing company 
engaged a contractor to build them a warehouse, and one of 
the contractor's workmen was iigured whilst engaged in the 
buildiiig operations, the company would not be liable to pay 
him compensation, because the building of a warehouse is 

* merely ancillary or incidental to ' the business carried on by 
the company, and is ' no part of or process in ' such business. 

Thus, in Wrigley v. Bagley and Wright and WkittaJcer and 
Sons ([1901] 1 K.B. 780; 84 L.T.R.415), a workman in the 
employ of a firm of engineers was engaged in putting a new 
driving-wheel into the steam-engine of a factory owned by a 
cotton spinning firm when he was killed. It was held that the 
work on which the deceased was engaged was * merely ancillaiy 
or incidental to,' and no part of or process in the business of 
the owners of the cotton spinning factory, and that therefore a 
dependant of the deceased workman was not entitled to com- 
pensation from them. ' Putting a new driving-wheel into an 
engine cannot,' said Homer HJ., *be said to be part oi or 
process in the business of the cotton spinners any more than 
building the factory in which they intend to carry on their 
business can be said to be a part of or process in that business.' 

Another illustration of what is considered to be * merely 
ancillary or incidental to' the business carried on by the 
undertakers is found in the case of Pearce v. London and 
Sotith-Western Bailway Co, ([1900] 2 Q.B. 100; 82 L.T.R. 
487 ; 16 T.L,R. 336). Messrs. Perry and Co. had contracted 
with the railway company to do such work in the way of 
altering, repairing, and painting the Company's stations in the 
London district, as they might be directed to do by the 
Company's district engineer at prices fixed by a schedule. 
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They were, under this contract, making alterations at Hampton 8 
Conrt Station, and Pearce, the applicant, was engaged uf>oii 
the work there, when he met with the accident in respect of 
which he claimed compensation. It was held that the erection 
of a railway station was work which was * merely ancillary or 
incidental to, and was no part o^ or process in, the trade or 
business' of a railway company within the meaning of this 
section ; and that therefore the railway company was not liable 
to pay compensation to a workman of a contractor, who had 
contracted with them to do such work, in respect of an iiyury 
which he received in the execution of it. * I think it would 
be difficult,' said Collins L.J., ^to give a better illustration 
of what constitutes merely ancillary or incidental work, as 
distinguished from the actual business carried on by the 
undertakers, than that which is afforded by the present case. 
. . . The primary business of a railway company is to carry 
passengers and goods. The erection of stations does not 
appear to me to be any part o^ or process in, that business.' 

On the other hand, in Burnt v. North British BaUway 
Company (37 S.L.R 448), a railway company employed a firm 
of signal makers to erect signals on a new siding which they 
were in i^he course of constructing, and a workman employed 
by the signal makers was knocked down by a train and killed. 
It was hejre held that the deceased was employed on a railway 
of which the railway company were undertakers, and which 
was an essential part of their undertaking, and not * merely 
ancillary or incidental' thereto. 

But Bums V. North British BaUway Co. (supra) was 
doubted, and Pearce v. London and South-Western BaUway 
Co. (supra) followed in the later Scotch case of Dundee and 
Arbroath Joint BaUway v. Carlin (38 S.L.R. 636), where a 
workman in the employment of a sub-contractor, who had a 
contract with the railway company to construct a wall to 
prevent the soil from the bank of a cutting from falling down 
and obstructing the access to a signal cabin, was killed by a 
passing train. It was here held (Lord Young dissenting) that 
the work on which the deceased was employed was not part of 
the business of the railway company, but was * merely ancillary 
or incidental ' thereto.^ 
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Sec 4. Owing to the decision in Ftdlick v. Evans, O'Dormdl and 
Co.y Ltd, (see p. 145), that the word * railroad ' in the definition 
of ' engineering work' includes practically everything that is a 
necessary part of a railway as a going concern, it is submitted 
that if, in any of the three last mentioned cases, the applicant, 
instead of claiming from the railway company, had claimed 
from the contractor as being the undertaker of an * engineering 
work,' he would have recovered compensation. 

In GreenhUl v. Caledonian Railway Co, (37 S.L.R. 524), a 
railway company charged through rates for the carriage of 
goods, including the collection and delivery of them, the 
collecting and delivery being done by a carting contractor. A 
man employed by the contractor was killed on the railway 
platform whilst engaged in transferring goods from a lorry to 
a train. It was held that the railway company were liable, as 
the work on which the carter was engaged was part of the 
business carried on by the company, and was not * merely 
ancillary or incidental ' thereto. 

It has also been held that carting goods to and from a 
factory is part of the business carried on in the factory, and 
* not merely ancillary and incidental ' thereto {Bee v. Thomas 
Ovens and Sons, 37 S.L.R. 328 ; and at p. 63). 

In Lowe v. Lockwood and Neill and Sons (109 Law Times 
133), the deceased was employed as anasphalter byXockwood, 
who was a sub-contractor in x^onnection with the construction 
of some railway works, which were being carried out by Neill 
and Sons. Whilst working at a culvert which was being 
asphalted to keep it water-tight, a bucket of pitch fell on 
the deceased and he was killed. It was argued that Neill 
and Sons, the undertakers, were not liable under the Act, 
as the asphalting work was merely * ancillary or incidental 
to and was not part of or process in the business carried 
on by them.' The Judge of the Manchester County Court, 
however, said that in his opinion the asphalting was an 
essential part of the contract, as it was necessary to make 
the culvert water-tight. He held that the contention, that 
, asphalting was outside the responsibility of Neill and Sons 
could not be accepted, and he consequently made an award 
in favour of the widow. 
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6.— (1.) Where any employer becomes liable 8«e. s. a.) 
under this Act to pay compensation in respect of tionfoirork. 

. - - . •11 i. >>^*A in cftM 

any accident, and is entitled to any sum from of bank, 
insurers in respect of the amount due to a work- empiojww 
man under such liability, then in the event of the 
employer becoming bankrupt, or making a com- 
position or arrangement with his creditors, or if 
the employer is a company of the company having 
commenced to be wound up, such workman shall 
have a first charge upon the sum aforesaid for the 
amount so due, and the Judge of the County 
Court may direct the insurers to pay such sum 
into the Post Office Savings Bank in the name of 
the Registrar of such Court, and order the same 
to be invested or applied in accordance with the 
provisions of the First Schedule hereto with refer- 
ence to the investment in the Post Office Savings 
Bank of any sum allotted as compensation, and 
those provisions shall apply accordingly. 

(2.) In the application of this section to Scotland f«e.6. (2.) 
the words ' have a first charge upon ' shall mean 
' be preferentially entitled to.' 

This section contemplates that employers will insure against 
their liability under this Act. 

STAMP DUTY PAYABLE ON POUCT OF OfSURANCB.— Two 
cases came before a Divisional Court as to what stamp duty 
is payable on a policy of insurance, by which an Insurance 
Company agrees to pay, for or on behalf of the employers, such 
sums as they should become liable to pay under the Employer's 
Liability Act,* the Workmen's Compensation Act, or by the 
1 43 and 44 Vict. c. 42. 
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8ee.<5.(l.) common law, in respect of personal injury to any workmen 
in their employ. Both cases were stated, upon the appli- 
• cation of the appellants, by the Commissioners of Inland 
Revenue. 
• In Lomcashirt Insurance Co, v. Commissioners of Inland 

Revenue ([1899] 1 Q.B. 363 ; 79 L.T.R. 731 ; 15 T.L.R. 119), 
the policy was an instrument under the seal of the company, 
and it will be found set out in (1899) 1 Q.B. on pp. 353 and 
354. By it the Insurance Company agreed to pay, for and on 
behalf of the employers, such sums as they should become 
liable to pay under the Employer's Liability Act,^ the Work- 
men's Compensation Act^ or by the common law, in respect 
of personal injury to any workmen in their employ. The 
question arose whether this was a * policy of insurance against 
accident ' within the definition of Sec. 98 (1) of the Stamp 
Act, 1891,2 in which case it would only require a penny stamp, 
or whether it was not. The definition of a * policy of insurance 
against accident' given in Sec. 98 of the Stamp Act is 'a 
policy of insurance for any payment agreed to be made upon 
the death of any person only from accident or violence, or 
otherwise than from a natural cause,. or as compensation for 
personal injury.' 

Upon the ground that, in truth and substance the policy 
was a contract of indemnity, and the liability of the assured 
was the event upon which the liability of the assurer depended, 
it was held that the instrument was not * a policy of insurance 
against accident' within the meaning of Sec. 98 of the Stamp 
Act, 1891,2 and therefore was not chargeable with the duty 
imposed by that Act in respect of such policies, but was 
liable to duty as a deed. The eflfect of this decision is, 
that a policy of insurance against liability under this Act, 
if it is a deed under the seal of the Company, requires a 
10s. stamp. 

In Vvlca/n Boiler and Oenwal Insurant Co. v. Inland 
Bevenue Cimmissimers ([1899] 1 Q.B. 363 ; 79 L.T.R. 731 ; 
15 T.L.R. 119) the same point arose. The policy was practi- 
cally the same in form but was not under seal. The Com- 
missioners held that it was not " a policy of insurance against 

1 43 and 44 Vict. c. 42. 3 54 and 55 Vict c. 89. 
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accident' within the meaning of the Stamp Act, 1891,^ and 8«o.5. (1«| 
that it was therefore liable to the duty of sixpence as an 
agreement, which decision was upheld by the Divisional 
Court. 

WHERE ANT EMPLOYER BECOMES UABLE.— These words 
only appear to apply to cases where the employer becomes 
bankrupt after his liability has been established. In such 
cases the workman is to have a first charge on any sum due 
from insurers to the employer in respect of the injury to the 
workman. No provision is apparently made for cases where 
the employer becomes bankrupt whilst proceedings under this 
Act are pending against him, but before his liability has been 
determined. But it is submitted that the section is intended 
to apply to such a case, as in reality the employer 'becomes 
liable ' a fortnight after the accident, and it is only the extent 
of his liability that has afterwards to be determined. 

IS ENTITLED TO ANT SUM. — These words also appear only 
to include cases where the employer has become bankrupt 
after his liability has been established, as he is not entitled 
to any sum from insurers until that event. But when he 
becomes bankrupt while proceedings are pending against him, 
if his liability to pay compensation is eventually established, 
there appears to be nothing to prevent the workman from 
claiming a first charge upon any sum due from insurers to the 
employer in accordance with Rule 51. 

WHEN SUM DUE IS A WEEKLY PATMENT.— Though this 
section appears to refer only to cases where there is a lump 
sum due to the workman, inasmuch as it speaks of ' such sum ' 
being paid into the Post Office Savings Bank, it must be taken 
to include cases where the sum due to the workman is a 
weekly payment. A reference to Rule 55 shows that where 
the compensation payable to a workman is a weekly pajonent, 
and the employer is entitled to a weekly payment of the same, 
or any less amount, from insurers in respect of such amount, 
the Judge may order the insurers to pay such weekly payment 
direct to the workman. 

CONDITIONS UNDER WHICH WORKMAN CAN OBTAIN PAT- 
MENT FROM INSURERS. — To enable the workman to obtain 
» 54 and 66 Vict, c 89. 
F 
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80c. 5. <t) the benefit given by this section, the following two conditions 
must be satisfied : — 

(1) The employer must be liable to pay compensation under 

the Act. 

(2) The employer must be entitled to payment from 

insurers, in respect of the amount due to the workman. 
The important question to consider, therefore, before taking 
proceedings under this section, is this : — Is the * employer 
entitled to any sum from insurers in respect of the amount due 
to a workman?* If he is, the workman can proceed 
against the insurers ; if he is not, the workman cannot 
so proceed, and he must be content with entering a proof 
in the employer's bankruptcy. Whether the employer 
is entitled to a sum from the insurers or not, depends upon 
the terms of the insurance policy. If under the policy the 
insurers simply take the place of the employer, and the 
employer during the continuance of the policy becomes liable 
to make weekly payments, the insurers will be liable for all 
future payments, whether the premiums continue to be paid 
or not, provided that the original liability was established 
during a period for which the premium had been paid. But 
if there is a provision in the policy that the liability of the 
insurers to the employer shall only continue so long as the 
employer pays the annual premiums, then, in the event of the 
employer becoming bankrupt, he will no longer be * entitled to 
any sum' from the insurers, and consequently the workman 
will have no claim against the insurers. See Xeec^ v. lAft and 
Health Assurance Association ([1901] 1 K.B. 707 ; 84 L.T.R. 
414 ; 17 T.L.R. 354). 

PROCEDURE TO BE ADOPTED BY WORKMEN UNDER THIS 
SEOTION. — For the method by which the workman is to obtain 
the money direct from the Insurance Company, see Rules 51 
to 58 of the Workmen's Compensation Rules. 

NO APPEAL FROM DECISION OF ARBITRATOR.— An appeal 
will not lie against the refusal of a County Court Judge to 
direct insurers to pay insurance money into the Post Office 
Savings Bank, in accordance with the provisions of this sub- 
section. Such a refusal is not a matter settled by an 
Arbitrator or by the County Court Judge within the meaning 
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of Schedule II. (4), which clause alone gives a right of appeal See. 5. (1.) 
from the decision of a County Court Judge. As proceedings 
under this section are not any part of an arbitration under the 
Act, but a matter altogether subsequent to the arbitration and 
award, and are rather in the nature of a garnishee proceeding, 
they do not come within Schedule II. (4), and therefore an 
appeal will not lie {Lwch v. Lift and Health Assurance 
Association, [1901] 1 K.B. 707 ; 84 L.T.R 414 ; 17 T.L.R. 
354). 

POST OFFICE SAVINOS BAHX. — As to investments, see 
Schedule I. (8). 

6. Where the injury for which compensation is see. e. 
payable under this Act was caused under circum- 
stances creating a legal liability in some person 
other than the employer to pay damages in 
respect thereof, the workman may, at his option, 
proceed, either at law against that person to 
recover damages, or against his employer for 
compensation under this Act, but not agamst 
both, and if compensation be paid under this Act, 
the employer shall be entitled to be indemnified 
by the said other person. 

CHOICE OF BEMEDIES. — Under this section a workman, who 
is injured under such circumstances as to make a stranger liable 
to him in damages, has a choice of remedies. He can either 
bring an action against the stranger, or claim compensation 
from his employer. But, before the passing of this Act, he 
could have brought an action against the stranger, and by 
Sec. 1 of this Act he is entitled to claim compensation from 
his employer, so that in reality this particular section gives 
him no new rights. What this section does, is to prevent 
him from both obtaining damages from a stranger and also 
compensation from his employer, in respect of the same 
injury. 
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Sec 6. AT AI8 OPTION. — As to the exercise of this option when the 

workman is dead, see p. 21, wnte, 

WHEN 18 OPTION EXERCISED 7— This section says that the 
* workman may, at his option,' proceed either at law against 
that person {i,e, the stranger) to recover damages, or against 
his employer for compensation under the Act When may 
the workman be said to have so proceeded against his employer 
as to be prevented from proceeding against the stranger ? 
A mere notice of accident given under Sec. 2 is not a ' pro- 
ceeding' against the employer within the meaning of this 
section, and a workman who has given such a notice is not 
thereby precluded from bringing an action against the person 
other than the employer, whose negligence caused the injury. 
This was decided in Ferry v. Clemmts (17 T.L.R 626). 
Perry brought an action for damages for personal injuries, and 
the case was tried before Ridley J. and a jury, when a 
verdict was given for the plaintiff for £226. The case after- 
wards came on for further consideration. It appeared that 
the plaintiff, whilst on his employer's premises, was iiyured 
through the negligence of the defendant's servants, and that 
after the accident a notice of injury in accordance with Sec. 2 
of the Workman's Compensation Act was served on the 
plaintiffs employers. No further proceedings under the Act 
were taken by the plaintiff, or claim for compensation made 
by him against his employers, as they voluntarily continued 
paying his wages. On further consideration, it was submitted 
on behalf of the defendant that judgment ought to be entered 
for the defendant, on the ground that the plaintiff had taken 
proceedings against his employers for compensation, and was 
therefore by this section estopped from recovering damages from 
the defendant in respect of the same ihjury. Ridley J. held 
that the notice of injury served on the employers was not a 
' proceeding ' under the Act, as it had not been followed by a 
claim for compensation, and in the absence of a claim for 
compensation there was no ' proceeding.' # If the plaintiff had, 
however, made a definite demand for compensation from his 
employer, he would thereby have exercised his option, as it 
was held in PoweU v. Main Colliery Company ([1900] A.C. 
366 ; 83 L.T.R. 86 ; 16 T.L.R. 466) that the commencement 
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of proceedings was not the request for arbitration but the Sec. ^ 
' claim for compensation ' addressed to the employer. 

On the other hand, when may the workman be said to have 
so proceeded against the stranger as to be prevented from re- 
covering compensation from his employer ? In the case of an 
action at common law the commencement of the proceedings 
is the issuing of the writ. I^ therefore, a workman issues a 
writ against the stranger he has clearly exercised his option. 
But supposing that the issuing of a writ becomes unnecessary, 
through the stranger agreeing to pay a sum to the workman 
in respect of the injury. Has the workman then * proceeded ' 
against the stranger? It is submitted that he has, because 
unless the stranger had agreed to pay damages the next step 
on the workman's part would have been the issuing of the 
writ, which shows dearly that he has exercised his option. 

As pointed out in the next paragraph, it is submitted that 
even when the workman has ' proceeded ' against one of the 
parties, he is not necessarily estopped from pursuing his 
remedies against the other party, if he has failed in his first 
*' proceeding*' The section appears to mean that the workman 
cannot pursue his remedies against both parties simultaneously, 
but it does not prevent him from pursuing them successively. 
That is to say, if, at the hearing of an action against the 
stranger, it appears that the workman has proceeded against his 
employer for compensation, he will be estopped and the action 
will not be tried. Similarly, if at an arbitration it is reported 
to the Arbitrator that an action is pending against a stranger 
in respect of the same injury, the workman will be estopped 
and the arbitration will not be held. But if he proceeds first 
against one of the parties and is unsuccessful, there appears 
to be nothing to prevent him from proceeding against the 
other party afterwards. The workman is put to his option, in 
the sense that he cannot pursue both remedies simultaneously, 
but it is submitted that he can pursue them alternatively, so 
long as he does not recover from both employer and stranger. 
See notes below under ' not against botL' 

NOT AOAINST BOTH. — From these words it would appear 
that the workman cannot, if he brings an action against a 
stranger and fails to establish his right to damages, afterwards 
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Sec. ^ I pursue his remedy against his employer. The words are more 
emphatic than those used in Sec. 1 (2) (6), as they speak of 
the workman * proceeding ' against one or the other, but not 
against both. But in reality this section only applies when 
the injury was caused * under circumstances creating a legal 
liability in some person other than the employer,* and if the 
workman proceeds against that ' other person,' and it is held 
at the trial of the action that he is not entitled to damages, 
then the injury was not caused * under circumstances creating 
a legal liability in some person other than the employer to 
pay damages,' and consequently it would appear that this 
section does not apply. Could the workman afterwards, if 
still in time, claim compensation from his employer ? It' is 
submitted that he could, because, as pointed out above, this 
section is of no effect, except when the injury was caused 
* under circumstances creating a legal liability ' in some other 
person. The intention of the section appears to be, to prevent 
the workman from recovering both damages and compensa- 
tion, and not to deprive him of the benefit of the Act, if he 
has proceeded against a third party and failed. The workman 
had always the right to proceed against the third party. If 
he exercises that right and fails in his action, his employer is 
in no way damnified, and why should the workman be pre- 
vented from then exercising the rights given him against his 
employer by this Act? 

Sec. 1 (2) (6), which also gives an option to the workman, 
is different. It has been held that under that section a work- 
man cannot proceed against his employer both independently 
of and also under this Act (Edwards v. Godfrey. See note 
under Sec. 1 (2) (b) on p. 23, ante). But under that section 
both proceedings are against the employer, and if the work- 
man fails in his action, there is still a locus ptenitentxce open 
to him under Sec. 1 (4). He can then and there apply to the 
Court to assess the compensation to which he would have 
been entitled under the Act. But under this section the 
action is against a stranger, and Sec. 1 (4) does not apply, 
as that sub-section only refers to actions against employers ; 
so that, unless the workman can afterwards take proceedings 
for the recovery of compensation, there is no locus pamitentioi 
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open to him. The result would be that the employer, who >•«. •• 
by this Act would be liable to pay compensation, would 
escape all liability if the workman chose to bring an action 
against a third party, whether he recovered any damages 
thereby or not. If the workman proceeds against the third 
party and succeeds, the employer is free from liability, as 
there is no right of indemnity given to the third party against 
the employer. Consequently it is greatly to the advantage 
of the employer that the workman should proceed against 
the third party. But if the workman does so proceed, and 
it is found that the third party is not legally liable, for the 
reasons given, it appears that he can, if still in time, make a 
claim for compensation against his employer. 

Similarly, if the worlonan claims compensation and it is 
decided in the arbitration that his employer is not liable 
imder the Act, there is nothing in this sectdon to prevent him 
from bringing an action against the stranger. If the workman 
fails to obtain compensation, the injury is not an ' injury for 
which compensation is payable under this Act ' and the case 
is not within this section. 

THE EMPLOYER 8HAIX BE ENTITLEO TO BE IHDEIIMI- 
PIED. — This does not mean that the employer will in all cases, 
where injury was caused to a workman of his by a stranger, 
be entitled as of right to be refrmded any sum which he has 
had to pay as compensation. The right of indemnity against 
a stranger is given by this section, and this section only 
applies where the injury was caused 'under circumstances 
creating a leg^l liability' in the stranger to pay damages. 
Consequently the employer is only entitled to be indemnified 
by a stranger when the circumstances create a ' legal liability * 
in that stranger. When the employer brings an action for 
indemnity against a stranger, the stranger will be entitled to 
raise any defence to show that he was not legally liable * to 
pay damages ' for the injury caused. He could, for instance, 
raise the defence that the injury was caused through the con- 
tributory negligence of the workman, a defence which is not 
open to an employer under this Act, and if he succeeded in 
that defence, then it is clear that the injury did not arise 
* under circumstances creating a legal liability* in him, and 
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Sec. 6*- consequently he would be under no liability to indemnify 
the employer. Hence it may happen, as in the case of sub- 
contractors (see p. 73), that an employer may have to pay 
compensation under this Act for an injury which was caused 
by a stranger, against whom he has no right of indemnity. 

FROCEDUBE WHEN INDEMNITT CLAIMED. — Though no third 
party procedure is provided in the Act itself, Kules 19-23 of 
the Workmen's Compensation Rules give directions as to the 
course to be adopted when a claim to indemnity is made 
against a third party. See note under Sec. 4 at p. 72. 

Sec. 7. a.) 7. — (1.) This Act shall apply only to employ- 
ofActand'* ment by the undertakers as hereinafter defined, 

definitions. . , ^ ., - ^ 

on or m or about a railway, lactory, mine, quarry, 
or engineering work, and to employment by the 
undertakers as hereinafter defined on in or about 
any building which exceeds thirty feet in height, 
and is either being constructed or repaired by 
means of a scaffolding, or being demolished, or on 
which machinery driven by steam, water, or other 
mechanical power, is being used for the purpose 
of the construction, repair, or demolition thereof. 

UNDERTAKERS. — The provisions of this Act only apply to 
employment by undertakers. No employer will be liable 
under it unless he is also the ^undertaker' as defined in 
Sec. 7 (2) ; but the 'undertaker* will be liable, whether he is 
the employer or not, for an accident happening to a workman 
who is engaged on his work. This is the effect of the provision 
contained in Sec. 4 of the Act. By that section, any under- 
taker who contracts with an independent contractor for the 
doing of part of his work (e.gf. where a building contractor lets 
off portions of his work to sub-contractors), is liable for an 
injury that occurs to any workmen of the contractor whilst 
engaged in carrying out the work. Yet in such a case the 
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nndertaker is not the employer of the injured workman. The i*«» T« (1.) 
injured workman is in the employ of the contractor, to whom 
the undertaker has let off a portion of the work. Consequently 
an undertaker may often be made liable for injuries caused 
to a workman who is not in his own employ. Whenever an 
undertaker would have been liable to pay compensation if he 
had carried out the work by men in his immediate employ- 
ment, he becomes, under this Act, liable to the workmen of a 
contractor who is carrying out the work for him. 

Again a workman may be injured 'on or in or about a 
railway, factory, mine, quarry, or engineering work ' and yet 
be unable to recover compensation because hb employer is 
not an 'undertaker.' Thus in Frandi v. Tumtr Brothers 
([1900] 1 Q.B. 478 ; 81 L.T.R. 770 ; 16 T.L.R. 105) a work- 
man who had been sent by his employers from their own 
factory to bring some machinery from another factory, was 
injured in that other factory, but it was held that he could 
not recover compensation as his employers were not occupiers 
of that other factory and hence not ' undertakers.' See also 
Malcolm v. M'Millan (37 S.L.R. 383) ; Ahemdhy and Co. 
V. Low (37 S.L.R. 506) ; and Purves v. L, SUme and Co., Ltd. 
(37 S.L.R. 696). 

For farther reference to the terms 'employer' and 'under- 
taker,' see note imder Sec. 1 (1), p. 15. 

For definition of ' undertaker,' see p. 148. 

EMPLOTMEMTS TO WHICH THE ACT APPLIB8.— This Act 
applies to employment * on or in or about ' 
I. A Railway. 
II. A Factory. 

III. A Mine. 

IV. A Quany. 

V. An Engineering Work. 
VI. Certain classes of buildings. 
The first five of these employments are further defined in 
Sec. 7 (2), and each will be considered separately in the notes 
under that sub-section. But there is one qualification common 
to all the employments, and it may therefore be considered 
now. The words 'on or in or about' refer to them alL 
ON OR IN OB ABOUT. — The employment must be *on or in 
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Sec. 7. (1.) or about ' one of the works mentioned above. The effect of 
this provision is, that ttie liability of the undertaker is limited 
to such accidents as happen on or in the place where his 
business is carried on, or in places in close proximity to it. 

This was decided in Fowdl v. Brown, ([1899] 1 Q.B. 167 ; 
79 L.T.R. 631 ; 15 T.L.R. 65), where a workman was killed 
whilst engaged in loading a cart belonging to the owners of 
a factory. The cart was standing in the street, close to the 
entrance of the factory yard, in a position in which it was 
usually loaded with timber from the factory. PoweU was 
occupied in arranging timbers on the cart, when a piece of 
timber accidentally tilted and threw him on the road, causing 
injuries from which he died. It was held that though the 
employment was not *on' or *in' the factory, it was 'about' 
it, and it therefore came within the meaning of this section. 
* It is obvious,' said Smith L. J., ' that the Legislature thought 
that the first two words were not large enough to cover all 
that they intended to include, and they therefore added the 
word "about," which is clearly an enlarging word. In my 
view, that word means that the employment may be in close 
propinquity to the factory, and whether that was so in any 
particular case is a question of fact to be determined by the 
tribunal before which the claim comes. The Judge in this 
case has found that the deceased was employed " about " the 
factory, and this brings the case within the statute.' See also 
Birain v. WiUiam Sloan and Co. (38 S.L.R. 475). 

But where a carter, in the employment of the owners of 
a factory, was injured whilst unloading goods from a cart 
belonging to his employers at a distance of a mile and a half 
from the factory, it was held that the County Court Judge 
had rightly found that employment at such a distance was 
not employment * about' a factory {Lowth v. Ihbotson [1899] 
1 Q.B. 1003 ; 80 L.T.R. 341 ; 15 T.L.R. 264). Fowdl v. 
Brown (supra) was followed, the Court again saying that it 
was a question of fact in each case for the Arbitrator to decide 
whether the employment was * about' a factory or not. 

But though it is a question of fact for the Arbitrator to 
decide whether the employment was about a factory or not, 
if there is no evidence to support his finding of fact, his 
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decision will be reversed. This occurred in Fewa v. MVHtr See. T. (k) 
J1900] 1 Q.B. 788 ; 82 L.T.R. 284 ; 16 T.L.R. 265). A 
builder was erecting hoases on a building estate which was 
in the course of development ; on the estate was a bam 
containing a steam-engine and mortar-mill which were used 
for the purposes of the building operations, and which, accord- 
ing to the decision in M^Nichdcu v. Daw$on (p. 136, pott\ 
constituted a factory within the meaning of this section. 
Miller, a labourer in the builder's employment, whose duty 
it was to fetch water in a cart from a brook at some distance 
along the main road for the mortar-mill and building, was 
injured while returning with the cart at a spot about 110 to 
160 yards distant from the engine and mortar-mill, owing to 
the horse running away. The County Court Judge held that 
at the time of the accident Miller was employed ' about ' a 
factory, and was therefore entitled to compensation. 

This decision was appealed from, and the appeal was 
allowed, on the ground that there was no evidence upon which 
the County Court Judge could properly find that the employ- 
ment was 'about' a fstctory within the meaning of the Act. 
Smith L.J. felt difficulty in holding that no County Court 
Judge was entitled to say that a distance of 110 yards from 
a factory was * about ' a factory, though, for his part, he said 
it was not. But as the rest of the Court thought that there 
was no evidence on which the County Court Judge could find 
as he did, he agreed that the appeal should be allowed. 
Collins L.J. said it was not possible to define exactly the 
meaning of such a word as ' about,* but he added that it was 
a geographical expression, involving the idea of a certain 
physical contiguity. 'One thing the word clearly does not 
embrace ; ' he said, ' it is not sufficient that the workman 
should be about the business of his master.' To come within 
the Act, a man must not only be employed about the business 
of his master, but about his master's business in physical 
contiguity to the ftuitory or other undertaking. See also 
WhUton V. Bell and Sime, Ltd: (36 S.L.R. 754) ; Kent v. 
Porter (38 S.L.R. 482) ; Barclay, Curie and Co,, Ltd,, v. 
M'Kinnan (38 S.L.R. 321) ; Tmch v. Fish and Son (111 
Law Times 42). 
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Bee* 7. a) In Twrnhvll v. Lam^ton CoUierieiy Ltd. (82 L.T.R 589; 
16 T.L.R. 369), a workman was in the employ of a colliery 
company, who owned a large number of collieries and also 
a private railway, about twelve miles in length, which con- 
nected the various collieries with the North Eastern Railway 
system. On the day of the accident he was driving a train 
containing coal to the coal dep6t belonging to the colliery 
company, and when the train arrived at a point three-quarters 
of a mile from the pit's mouth, he met with an accident which 
caused his death. On a claim for compensation being made 
by his widow, the County Court Judge found in her favour. 

An appeal to the Court of Appeal, however, was allowed, 
as in the words of Smith L. J., * the accident clearly did not 
happen "on, in, or about" the mine, because it happened 
three-quarters of a mile away from the mine.' See p. 143, 
post. But see Monaghan v. tfnited Collieries, Ltd. (38 S.L.B. 
92) on p. 144. 

From a consideration of the foregoing cases, it is useless to 
attempt to define the meaning of the word * about.' It still 
remains a question of fact for the Arbitrator to ddtermine in 
each particular case, after taking into consideration all the 
surrounding circumstances, whether the accident happened 
* about' the undertaking or not. It is not altogether a 
question of yards* The Arbitrator can take into considera- 
tion the kind of fEtctory and the size of it, the ground that 
it actually covers, and the surrounding ground which belongs 
to the owners of the factory* He can consider the way by 
which it is approached, whether by a private or a public 
road, whether through land which belongs to the owner of 
the factory, or through land belonging to other owners. When 
he has considered all these questions, and many others that 
may arise in any particular case, it is for him to say whether 
the accident occurred * about' the factory or not, and his 
decision will not be disturbed if there was evidence before 
him to justify his finding. 

ON OR IN OR ABOUT AN ENQINEERINQ WORK.— The 
question as to the meaning of the word 'about' again arose 
in ChaTtibers v. Whitehovoen Harbour Commissioners ([1899] 
2 Q.B. 132 ; 80 L.T.R. 586 ; 15 T.L.R. 341). A harbour was 
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being dredged by a steam dredger, the mud being dischargedvSec 7. (1.) 
from the dredger into hoppers or barges which, when fall, were 
taken by a tug out to sea and there emptied. A workman 
went on a hopper to help in discharging it, and, when about 
a mile and a half out at sea, was knocked overboard and 
drowned. The Court held that the words * engineering work ' 
as used in Sec. 7 (1) and as defined in Sec. 7 (2), point to 
locality, just as the words * railway, fectory, mine, quarry,' do, 
and that, in order to bring a particular case within the purview 
of the Act, the employment must be *on, in, or about' the 
named locality at the time of the accident. Therefore, on the 
principle laid down in PouoeU v. Brovm (supra) and Lowth v. 
Ibbotson {8upra\ the deceased could not be said to have been 
drowned *on or in or about' the engineering work carried 
on by the dredger, as he was a mile and a haJf away at the 
time. But see Berwickshire County Council v. Middlemiss 
(37S.L.R297). 

This case did not decide that dredging operations con- 
stituted an ' engineering work.' The decision was simply on 
the question of proximity to the locality of the undertaking. 

ON OB IN OB ABOUT MACHINEBT USED FOB VNLOADINQ.— 
In Woodham v. The Atlantic Traaisport Co, ([1899] 1 Q.B. 
15 ; 79 L.T.R. 395 ; 15 T.L.R. 51) a ship was being unloaded 
in a dock by means of a crane situated on the quay. The 
crane had been hired by the shipowners from the dock 
company. Woodham, along with other men, was employed 
on the ^p, engaged in placing cases in a basket attached to 
the chain of the crane, for the piu^se of their being hoisted 
out of the ship and placed on the quay. Whilst so engaged, 
he was killed by the explosion of a case of percussion caps, 
which he had immediately before placed in the basket. The 
question before the Court was whether the deceased could be 
said to have been employed * on or in or about ' the crane, that 
is, on or in or about * machinery or plant used in the process 
of loading or unloading to or from a dock, wharf, quay or 
warehouse' (see p. 119). For the employers it was contended, 
that he was not working on, in, or about the crane, as he was 
not employed in working the crane, and the accident was in 
no way connected with the crane. The Court, however, held 
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Sec. 7.(1.) that the deceased was employed * about' the crane, and that 
his widow was entitled to the compensation which had been 
awarded by the County Court Judge. 

BUILDINQS TO WHICH THE ACT APFUBS.^Though employ- 
ment on a building is the last kind of employment mentioned 
in this section, it is thought best to consider it now, and to 
leave the other classes until Sec. 7 (2) is reached, wherein 
they are further defined. Each of the other classes of 
employment will be considered under the definitions given 
in Sec. 7 (2). 

To bring a building in the course of construction or repair 
within the Act, it must be shown that it exceeds thirty feet 
in height, and that scaffolding is being used for the purpose 
of constructing or repairing it. 

In the case of a building being demolished, it is immaterial 
whether scaffolding is being used in the process or not, but 
the building itself must exceed thirty feet in height. 

Until the decision of the Court of Appeal in MeUor v. 
Tomkinson and Co. ([1899] 1 Q.B. 374 ; 79 L.T.R. 716 ; 
15 T.L.R. 142) there was some doubt as to the meaning of 
the words at the end of this sub-section. The question was 
whether the words * or on which machinery driven by steam, 
water, or other mechanical power' referred to 'any building' 
or to * any building which exceeds thirty feet in height ' ; that 
is to say, whether a building on which machinery was used 
had to exceed thirty feet in height or not In this case it 
was held that the Act applies to employment on or in or 
about a building on which machinery driven by steam, 
water, or other mechanical power is being used, although 
the building does not exceed thirty feet in height. * I think,' 
said Smith L.J., *that the true construction of the sub- 
section is that the words "which exceeds thirty feet in 
height" are to be read only with the words "and is either 
being constructed or repaired by means of a scaffolding, or 
being demolished," and that the antecedent to the subse- 
quent words " or on which machinery driven by steam, water, 
or other mechanical power is being used, etc.," is simply the 
word "building."' See also Mumin v. Ccdderwood (36 
S.L.R. 648). 
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There are therefore three classes of buildings to which the 809. 7. (!•) 
Act applies : — 

(1) Buildings exceeding thirty feet in height in the course 

of construction, or repair by means of a scaffolding. 

(2) Buildings exceeding thirty feet in height being de- 

molished whether scaffolding is being used or not. 

(3) Buildings of any height on which machinery driven 

by steam, water, or other mechanical power is being 
used for the purpose of their construction, repair, or 
demolition. 
(1) BUILDDraS IN THE COURSE OF GONSTBUOTION OB 
SEPAIB BT MEANS OF A SCAFFOLDINQ. 

HEIQHT OF BUILDINa. — ^Though the building must exceed 
thirty feet in height, there is no direction in the Act as to 
how the measurement is to be taken ; whether from the level 
of the ground or from the foundations, whether to the top of 
the upright walls or to the top of the roof. No rule has been 
definitely laid down by the Court of Appeal, but in HoddinoU 
V. NewUm, Chambers and Co. ([1899] 1 Q.B. 1018 ; 80 L.T.R. 
658 ; 15 T.L.R. 299), they approved of a measurement taken 
from the mean level of the ground to the topmost part of the 
building which was then in existence ; though, in the case 
referred to, the question as to whether the height of the 
building below ground could be taken into consideration was 
left open. The building in that instance was twenty-eight feet 
in height from the ground to the parapet, and thirty-six feet 
if measured from the ground to the ridge of the roof. The 
Court held , that it exceeded thirty feet in height, Smith L. J. 
observing that it was not necessary to say whether the height 
of the building below the ground-level could be taken into 
consideration, for in that case the building was admittedly 
more than thirty feet high from the ground up to the ridge of 
the roof^ to which point, he thought, the measurement should 
be taken. 

In the Scotch case of Halstead v. Alexamder Thomson and 
Sons (38 S.L.R. 473), it was held that whether a building at 
the time of an accident exceeds thirty feet in height is a 
question of fact for the decision of the Arbitrator. But the 
decision went further than that, as the Court of Session agreed 
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Sec 7; (V that the Arbitrator was right in including in his measurement 
a portion of the building which was imderground. In this 
case a wash-house was being erected, and on the roof of it was 
a cupola over eight feet in height. Underneath the floor of 
the wash-house, but above the foundation of the building, 
there was a basement in which were culverts containing pipes. 
These culverts were formed with brick walls and concrete 
floors, so that men might walk along them to look after the 
pipes, and they occupied two-fifths of the area of the ground 
underneath the wash-house floor. In considering the height of 
the building, it was held that the Arbitrator was right in 
including the depth of the culvert and the height of the 
cupola. 

In M'Grath v. NeUl and. Sons (110 Law Times 431) the 
Judge of the Manchester County Court gave a carefully con- 
sidered judgment as to how a building should be measured. 
In that case some warehouses were being constructed, and at 
the time of the accident the highest point reached was the 
second floor joist. The four following measurements were 
agreed upon : — (1) From footing to second floor joist, 33 ft. 
2^ in. ; (2) from top of footing to second floor joist, 31 ft. 
2^ in. ; (3) from basement floor to second floor joist, 29 ft. 
10 in. ; (4) from level of street to second floor joist, 
23 ft. 5i in. 

His Honour considered No. 1 the right measurement, and 
said : — * I should find the highest point a building has attained 
and the lowest brick of actual building, and the difference 
between the two is the height of the building. ... I should 
not take into consideration of height of a building a founda- 
tion of concrete or rubble, but I should always measure from 
the lowest brick, and pay no heed to street levels, basements, 
or trenches in which the building was placed. As soon as 
huUding work attains a height of thirty feet, then, in my view, 
the building is thirty feet high? 

This case is under appeal, and if the method of measuring 
adopted by his Honour is confirmed by the Court of Appeal, 
there will then be a simple and practical rule for measurement, 
which will be binding on all Arbitrators. But it may be 
pointed out that even this measurement is likely to lead to 



Digitized 



by Google 



WORKMEN'S COMPENSATION ACT, 1897 97 ' 

resnltB which could hardly have been in the contemplation Sm. 7^ a.) 
of the Legislature when they introduced the thirty feet test. 
There are often buildings where, in order to get a foundation, 
the workmen are required to go a great deal further down into 
the ground than the building, when erected, will be above the 
level of the ground, and where, after the foundations are laid, 
the excavations about them are filled up with soil In such 
cases it would appear difficult to hold that the height of the 
building is to be measured from the lowest point at which any 
building work on the first foundation stones has been placed, 
as this point, owing to unforeseen circumstances, is very much 
lower down than was contemplated, and much deeper than 
under ordinary circumstances would have been necessary for 
that particular building. 

Internal communication between a building over thirty 
feet high and an adjoining building less than that height, 
coupled with the fact that the same business is carried on 
in both buildings, is not evidence to justify a finding that the 
lower building is a part of the higher {fiiuom v. Fritcha/rd 
and Benwick, [1900] 1 Q.B. 800 ; 82 L.T.R. 186 ; 16 T.L.R. 
260). For the facts of this case, see note under * Buildings 
being demolished ' on p. 109, post But see McGregor v. Wright 
and /StwU (111 Law Times 183). 

The building must in fact exceed thirty feet in height at 
the time* of the accident. It is not enough that it is in the 
course of construction and will, when finished, exceed thirty 
feet in height (Billings v. Hdloway, [1899] 1 Q.B. 70 ; 79 
L.T.R. 396 ; 16 T.L.R 53). 

C0H8TBUCTI0N OB REPAIR. — This class of building must 
be in the course of construction or repair. It therefore becomes 
important to know what is meant by ' construction or repair,' 
and a recent decision of the House of Lords helps us to do 
this. In Hoddinott v. Newton, Chambers amd Co, ([1899] 1 
Q.B. 1018 ; 80 L.T.R. 658 ; 15 T.L.R 299) a building had 
been erected as stables for an omnibus company, and, six 
months after its completion and after its use as stables, the 
company employed a firm of contractors to strengthen it by 
introducing iron stays, which were fastened to the girders and 
Uie upright iron columns supporting the building. The Court 

G 
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Sec. 7. (1.) I of Appeal held that the building was not being * constnicted 
or repaired/ on the ground that the introduction of iron stays 
to strengthen a completed building was not a work of con- 
struction or repair, but was an alteration or addition to a 
building already constructed and not in need of repair pro- 
perly so called. 

The House of Lords reversed this decision ([1901] A.C. 49 ; 
84 L.T.R. 1 ; 17 T.L.R. 134) on the ground that to limit the 
word * construction ' to buildings not yet completed would be 
to substitute the word * erection* for * construction ' in this 
sub-section. Lord Macnaghten said : — * I do not think " con- 
struction " can be limited to the original construction. That 
would in effect be substituting " erection " for " construction." 
Nor do I think that " construction " and " repair " can be limited 
to the construction and repair of a building " as a whole " (a 
view taken by Collins L.J. in the Court of Appeal). ... It 
seems to me that whenever new material is put into a build- 
ing so that it becomes an integral paH of the structurey you 
have something in the nMure of construction ; and that a 
building which is being so treated is being constructed within 
the meaning of the Act^you are putting together the old 
materials and the new. Now, if this be "construction" I do 
not think it can matter in the least whether the work is taken 
in hand immediately after the erection of the building, or not 
commenced imtil months or even years later. Nor do I think 
it is of importance to inquire why the work has been under- 
taken. . . . What has to be looked at is the thing done, not 
the motive for doing it or the relative dates of the erection 
of the building and its subsequent alteration. Construction, 
repair, demolition — ihese three operations cover, I think, every 
varying phase in the life of a building from its beginning 
to its end,' Lord Morris said : — * When you realise what the 
entity called the building is, all operations on it must be 
either constructing, or r^a/iring, or demolishing, . . . There 
is no room for arvy third operation of so-called alteration, as 
distinct from constructing or repairing' 

PAINTmO AND WHITBWA8HIN0.— Before the decision of the 
House of Lords in^ HoddinoU v. Newton, Chambers and Co, 
{supra) the Court of Appeal had held that painting the out- 
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side of a house was not 'repair' within the meaning of the See. 7. (t) 
Act {Wo(A V. Walih and Sons, [1899] 1 Q.B. 1009; 80 
L.T.E. 346 ; 16 T.L.R 279). Since that decision, however, 
owing to certain expressions (e,g. see extract from Lord Morris' 
judgment quoted above) used by some of the Lords in their 
judgments, the Court of Appeal, in Dredge v. Conwayy 
Janes and Co. ([1901] 2 KB. 42 ; 84 L.T.R 346 ; 17 T.L.R 
365), felt itself bound to reverse its former ruling, and to 
hold painting and whitewashing to be 'repair' under this 
sub-section. In this case a workman was employed in white- 
washing a ceiling in a building exceeding thirty feet in height, 
when he fell from a scaffolding on which he was standing 
and was killed. It was held that ' painting, as one of the 
operations to which a building is exposed, comes under the 
head of repair, and, if painting does so, then equally white- 
washing' (Per Smith M.R.) ; but the Master of the BoUs said 
he should not be disposed to consider mere ornamental work 
'repairing' within the' meaning of the Act, whilst Bomer 
li. J. ' wished to guard himself from being supposed to decide 
that every unimportant piece of work that is done on a build- 
ing is within the statute because some small trestle or 
insignificant support is used in doing the work.' 

It would appear, therefore, that painting, etc., to come within 
the Act, must be painting which is necessary for the preserva- 
tion of the structure of the building and not painting which 
is done merely for ornamentation, but it must be admitted 
that it will often be difficult to determine what painting, etc, 
amounts to ' repair,' or what is mere ornamentation, and not 
of sufficient importance to come within the Act. 

What is 'construction' or 'repair' is a question of law to 
be decided by the Arbitrator upon the facts found by him 
(Hodd/inott v. Newton, Chambers and Co, (supra); Hobbs and 
Samuels v. Bradley, 37 S.L.B. 632). 

The injured workman himself need not be engaged in work 
of construction or repair, provided he is employed by under- 
takers ' on, in, or about a building which exceeds thirty feet in 
height, and is being constructed by means of a scaffolding.' 

In Mason v. A. JB. Dean, Ltd. ([1900] 1 Q.B. 770 ; 82 
L.T.R 139 ; 16 T.L.B. 212) a workman was employed in paint- 
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Sec. 7. (1.) ing the ceiling of an incomplete building exceeding thirty feet in 
height and then in the course of construction by means of a 
scaffolding. Whilst so engaged, one of the plai^ on which 
he was standing gave way, and he fell to the floor and was 
killed. The contention of the employers, when a claim for 
compensation was made by his widow, was, that painting a 
ceiling was not an employment within the Act, and the 
County Court Judge, relying on Wood. v. WaXih cmd Sotis 
{mpra)y set aside an award made in favour of the widow by 
an Arbitrator. 

The Court of Appeal, however, restored the Arbitrator's 
award. 'Here,' said Collins L.J., Hhe deceased man was 
employed in painting, and it was this feict which misled 
the County Court Judge ; the particular work which the 
man is doing has nothing to do with his employment by the 
imdertakers within the meaning of the Act. He must be in 
the employment of the undertakers on, in, or about a building 
over thirty feet high which is being constructed or repaired 
by means of a scaffolding or is being demolished ; if that is 
the case, it does not matter in what particular department of 
the work the man is employed, for he is employed by under- 
takers who themselves are within the definition in the Act.' 

In Maude v. Brook ([1900] 1 Q.B. 575 ; 82 L.T.R. 39 ; 
16 T.L.R. 164) a workman was employed on the inside 
plastering work of a villa, when he met with an accident 
which caused his death. The deceased was engaged in plaster- 
ing the walls and ceilings, which was done in the ordinary 
way by putting the plaster on laths and smoothing it down 
with a float. The County Court Judge, on a claim for com- 
pensation being made by the widow, was of opinion that the 
plastering of the walls and ceiling of an unfinished house 
was part of its construction, and the Court of Appeal held 
that he was justified in his finding. Mavde v. Brook is also 
an authority as to what constitutes 'scaffolding' (see p. 102, 
pogt). 

80AFFOLDIHO. — There is no definition of scaffolding given 
in the Act, with the result that many questions have arisen 
as to what the word embraces. The Court of Appeal have 
refused to give a definition of it, and have held that whether 
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a stractare amounts to a scaffolding within the meaning of 8«o. 7. (L) 
the Act or not, is a question of fact for the Arbitrator to 
determine, and that no appeal against his finding can be 
successful, excepting on the ground that there was no evidence 
to support it (see Wood y. Wdl$h and Sons [1899] 1 Q.B. 
1009 ; 80 L.T.R. 345 ; 16 T.L.R. 279 ; Hoddinott v. Netotony 
Chambers orwi Co. [1899] 1 Q.B. 1018 ; 80 L.T.R. 668 ; 15 
T.L.R. 299) ; Maude v. Brook [1900] 1 Q.B. 575 ; 82 L.T.R. 
39 ; 16 T.L.R. 164 ; and Ferguson v. Orem [1901] 1 K.B. 25 ; 
83 L.T.R. 461 ; 17 T.L.R. 41). 

In HoddinoU v. NewUm, Chambers and Co. ([1899] 1 Q.B. 
1018; 80 L.T.R. 668; 15 T.L.R. 299) a workman was 
employed by a firm of ironmasters to put in strengthening 
stays connecting the iron girders with the upright iron 
colunms of a building, and while so employed he met with 
an accident. At the time of the accident, he was inside the 
building standing upon a structure put up for use in the day 
time, and removed every evening. No poles were used in 
its construction^ but the workmen stood upon scaffold boards 
resting on ledges, which were themselves lashed to the 
iron columns. In order to make the structure stronger, 
trestles were placed underneath the middle of the scaffold 
boards to support them ; the board upon which the injured 
workman stood was about eight feet from the ground. The 
County Court Judge held that this structure was a scaffolding ; 
and the Court of Appeal, though it was not necessary for 
their judgment, as they allowed the appeal on another 
ground (see p. 98, ante), refused to disturb this finding, aS 
there was some evidence to support it * I cannot say,' said 
Smith L.J., *that there was no evidence that the structure 
used was a scaffolding, and the County Court Judge found 
that it was one. The men certainly used scaffold boards in 
its construction ; there were no poles, but the ledges were 
lashed to the upright iron colunms of the building, and to 
strengthen the structure trestles were placed underneath it in 
the middle. If this was not itself a scaffolding, it cannot be 
made one by the fact that it was used for the purpose of a 
scaffolding ; but, as I said before, I cannot hold that there was 
no evidence to support the finding that it was a scaffolding.' 
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Bee. 7. (1.) Collins L. J., howeyer, thought that the scaffolding must have 
some connection with the height of the building, as the height 
of the building and the use of scaffolding must have some 
relation to the actual risk provided against. 

In Mavde v. Brook ([1900] 1 Q.B. 575 ; 82 L.T.R 39 ; 
16 T.L.E. 164), a claim for compensation was made by the 
widow of a pksterer who was killed whilst engaged upon 
the inside plastering work of a new house, which had been 
roofed in at the time of the accident, and from which the 
external scaffolding had been removed. The deceased was 
employed along with other men, and, in order to enable the 
plasterers to reach the ceilings and upper parts of the walls 
in the various rooms, boards were placed upon trestles about 
four feet high, and upon these boards the men stood, when 
necessary, for the purposes of their work. At the time of 
the. accident, an arrangement of this kind was in fact being 
used by the deceased's fellow- workmen in some of the rooms, 
but not by the deceased himself. When he was last seen, 
the deceased was standing on the floor of the top landing, 
plastering the wall. Shortly afterwards he was found lying 
at the bottom of the staircase fatally injured, having £sdlen 
down the well of the staircase, which was unprotected by 
banisters. The County Court Judge held that this arrange- 
ment of trestles and boards constituted a scaffolding, and the 
Court of Appeal (Collins L.J. dissenting) said that there was 
evidence to justify him in so finding. 

Collins L. J., however, was opposed to this view, and said : — 
'Reading the section with due regard to the context, I 
cannot persuade myself that a board laid upon trestles inside 
a room is within the meaning of the word " scaffolding " as 
used in the section. No uninstructed person would, in my 
judgment, think of calling such a temporary erection a 
scaffolding at all ; certainly he would not look upon it as a 
scaffolding by means of which a building upwards of thirty 
feet high could be constructed or repaired.' 

These decisions were highly unsatisfactory. As long as it 
remained purely a question of fact whether a certain structure 
constituted 'scaffolding' or not, there was nothing to prevent 
Arbitrators from finding that exactly the same structures were 
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scaffolding in one case and not in another. Some Arbitrators Sec. 7. (1.) 
might be of ojunion that planks laid on trestles were ' scaffold- 
ing/ and others that they were not, and if decisions on the 
point were to be given according to the particular views taken 
by different Arbitrators, one workman might obtain compensa- 
tion which was refused to another under exactly the same 
circumstances. Such an anomaly did in fact arise. In 
VtrguMm v. Qrutn ([1901] 1 K.B. 26 ; 83 L.T.R. 461 ; 17 
T.L.B. 41), the &ct8 were not merely similar to those in 
Mamde v. Brook (tupra) but identical with them, except that 
the accident did not result in death. The application for 
ccMupensation was heard before an Arbitrator appointed by a 
County Court Judge, and he found as a fact that the arrange- 
ment of trestles and boards used by the applicant was not a 
scaffolding, and therefore made an award in &your of the 
respondents. On the matter coming before the Juc^e, he was 
of opinion that the Arbitrator had misdirected himself^ as the 
judgment in the Court of Appeal in Maude v. ^ooib (gupra) 
showed that the arrangement was a scaffolding. He therefore 
made an award in £Bkyour of the applicant, from which the 
employer appealed. 

The Court of Appeal held that the question whether the 
structure was a scaffolding or not was a question of fact for 
the Arbitrator, and that his finding was not open to review. 
The appeal was therefore allowed. 'The Arbitrator,' said 
Collins L.J., * was at large so &r as the law is concerned, and 
was not bound to say that as a matter of law this structure 
was scaffolding, but was free to come to the conclusion, as a 
matter of fact, that it was not. Adopting loyally, as I do, the 
decisions of this Court, I do not see how he could so find in 
view of a precisely similar case in which the opposite con- 
clusion was come to ; but still it was a question for him, with 
which the County Court Judge could not deal on appeal' 

Such decisions naturally led to great confusion, and were 
seriously inconvenient to the thousands of workmen and others 
whose interests depend upon the provisions of the Act. 
Happily, however, the principle of these decisions can now be 
regarded as overruled, owing to the decision of the House of 
Lords in Hoddinott v. Newton^ Chambers and Co. (infra). 
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Sec. 7. (1.) QUESTIdN OF 80AFFOLDINO BEFORE THE HOITSE OF LORDS. 

— The decisions of the Court of Appeal, that the question as to 
what constitutes a scaffolding is purely a question of fact, are 
no longer law. In Hoddinott v. Newton, Chambers and Co, 
([1901] A.C. 49 ; 84 L.T.R. 1 ; 17 T.L.R 134), the House of 
Lords decided unanimously that such questions as to what 
constitute a scaffolding are not solely questions of foct but 
mixed questions of fact and of law, upon which, after the facts 
have once been found, the Court of Appeal are bound to 
express an opinion, and in the judgment of Lord Brampton 
very clear directions are given to Arbitrators as to the kind of 
facts it is necessary to find before deciding in law that a certain 
structure is a scaffolding. 'I thoroughly agree,' says he on 
p. 68, * that the Arbitrator or County Court Judge is the proper 
tribunal to find every fact which is necessary for the deter- 
mination of the question whether the arrangement in the 
particular case before it is or is not "scaffolding" within the 
meaning of the Act. Such, for instance, as the mode in which 
the arrangement is put together, the component parts of it, the 
materials used for its construction, the use to which it is 
applied, the place and the size of the place in which it is used, 
the dimensions of it, etc. ; and his finding upon such foots is, 
according to the general rule, final ; but whether, upon the fads, 
80 found, the arrangement so constructed is a scaffolding 
sufficient to saiisfy the requirements of See, 7 is, in nvy opinwa, 
a question of law, which in the first instance must be adjudged 
by him to enable him to determine the case before him, his 
judgment on the question of law being open to review by the 
Court of Appeal.' 

WHAT IS MEANT BT SOAFFOLDINO ?— ^As there is no 
definition of scaffolding in the Act, and as the Court of Appeal 
have over and over again refused to give a definition of it, or 
even to direct Arbitrators what kind of structures would con- 
stitute a scaffolding and what would not, but have left the 
question for them to decide as a question of fsict, much con- 
fusion has arisen, and many unnecessary appeals have been 
heard. Since the decision of the House of Lords, however, in 
Hoddinott v. Newton, Chambers and Co, ([1901] A.C. 49 ; 84 
L.T.R. 1 ; 17 T.L.B. 134), it is possible to form some idea as 
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to what kind of stractuie will constitute a scaflfolding. In 8«e« 7. (1.) 
that case, it will be remembered that the man who was killed 
was standing on scaffolding boards, resting on ledgers lashed to 
the iron columns of a building and supported by trestles in 
the centre at a height of eight feet from the ground (see p. 
101), and the House of Lords was unanimous in holding this 
structure to be a ' scaffolding' within the meaning of the Act 
The word ' scaffolding ' must therefore be widely interpreted, 
and must not be confined to that kind of scaffolding which is 
commonly used by builders, namely poles, boards and planks 
fastened together by ropes, but it will include any structure, 
whether usual or unusual, which can properly be called 
scaffolding, and which is suitable for the occasion, as there is 
nothing in the Act which requires the scaffolding to be of any 
particular description or dimensions, or to be in any particular 
place or of any particular height. For instance, if a builder 
had the control of two walls, one on each side of the site where 
a scaffold was needed, he might, if he could do so, utilise them 
by laying planks across from one to the other, and such 
structure would be a scaffolding without the use of either poles 
or trestles (per Lord Brampton at p. 69 of his judgment). 

The following extract from the judgment of Lord Brampton 
in Hoddinott v. Newton, Chambers a/nd Co. (at p. 72), will 
show what a wide interpretation must be placed upon the word 
'scaffolding' : — 'When I realise to myself that the necessity 
for such works of construction or repair may occur in all or any 
parts or part of a building, whether high up, near to the top, or 
low down even to the foundations, and that such defects will 
in course of time inevitably make their appearance in the now 
newest buildings, and that such works, reconstruction, or repair 
will, when the defects cannot be reached by a man standing on 
the ground, require the assistance of a scaffold, I feel driven to 
the conclusion that the Act, with aU its faults, m using the 
word " scaffolding " mea/nt scaffolding suitable to the occasion, 
and would not have intended to confine it to such a scaffold as 
was capable of being used for the construction or repair of the 
building as a whole, which in a large majority of cases would 
be so inconvenient and costly as to be absurd.' 

The case of Maude v. Brook (see p. 102) was referred to in 
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See. 7. (1.) most of the judgments, from which it appears that the House 
considered the arrangement there used constituted a ' scaffold- 
ing.' * I cannot say/ said Lord Lindley, * that boards on trestles, 
even inside a room, may not be a scaffolding.' 

It would appear, however, that to constitute a scaffolding, 
there must be some kind of construction or arrangement^ and 
that a ladder 'per se is not a scaffolding ( Wood v. Walsh and 
Sons [1899] 1 Q.B. 1009 ; 80 L.T.R. 345 ; 15 T.L.R. 279 ; 
WDonald v. Holibs and Samuel, 37 S.L.R. 4). 

HEIGHT OP SGAFFOLDmO.— The scaffolding itself need not 
be thirty feet high, but to bring'a building within the section 
there must be a scaffolding, and it must be used upon a build- 
ing exceeding that height. Nor need it be a scaffolding adequate 
for the construction or repair of a building exceeding thirty feet 
in height ' as a whole,' a view taken by Collins L.J. in Maude 
V. Brook (supra). Commenting on this view. Lord Brampton, 
in Hoddinott v. Newton, Chambers a/nd Co., at p. 71, said : — 
* I cannot agree in this, for, were it so, it would be impossible 
to introduce into an ordinary room undergoing repair and 
requiring the use of a scaffold, one adapted for the construction 
or repair of the whole building. I think (he meaning of the 
Legislature was that from time to time, when work of construc- 
tion or repair required the aid of a scaffold, any scaffold suitable 
for that pa/rtvcvlar purpose would be within the meaning of 
sec. 7/ 

ACCIDENT NEED NOT HAPPEN IN CONNECTION WITH 
8GAFP0LDIN0. — Though to bring a case within this section 
there must be a building exceeding thirty feet in height 
which is being constructed by means of a scaffolding, the 
accident need not be in any way connected with or have 
reference to the scaffolding. As pointed out by Rigby L. J. in 
Maude v. Brook {svpra\ it is not necessary that the accident 
should happen by reason of the scaffolding — ^that is, it need 
not involve the falling of any one or any thing on or from the 
scaffolding. 'If we once get a house,' he said, * being con- 
structed by means of scaffolding, any accident happening to 
a workman employed by the undertakers on that building 
would be within the Act.' 
Another instance of this is found in the case of Mason v. 
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A. B. Dean, Ltd,, ([1900] 1 Q.B. 770 ; 82 L.T.R. 139 ; 16 8m. 7. (1.) 
T.L.R 212). A workman was killed whilst painting the 
ceiling of a theatre over thirty feet high, which was in an 
incomplete state and was being erected by means of a 
scaffolding. It was contended on behalf of the employers 
that the applicant was not engaged in an employment, 
namely painting (see Wood v. Walsh and Sons, p. 98), to 
which the Act applied. The Court did not accept this 
contention, CoUins L.J. observing that it was immaterial 
what particular kind of work the workman was doing at the 
time of the accident, provided he was employed by under- 
takers on a building within the Act. (See also judgment 
of Lord Macnaghten in Hoddinott v. Newton, Chambers and 
Co., supra.) 

These decisions, as pointed out by Collins L.J. in his judg- 
ment in the former case, will have strange results. They cover 
the case of a workman employed on a building, who meets 
with an accident which has no relation to the scaffold- 
ing in any sense. It must follow that, if a house is 
completed except for the inside plastering, and a single 
plasterer is engaged at his work on a board supported by 
two trestles, another man who stumbles on going upstairs 
and is inj\u*ed, can obtain compensation under the Act. As 
long as the scaffolding is up, all workmen employed on, in, or 
about the building have the benefit of the Act, whether they 
are employed in connection with the scaffolding or not ; but 
whenever the scaffolding is taken down, they will lose the 
benefit of the Act, though they may be engaged in exactly the 
same work as previously. Thus a workman who is employed 
entirely on the inside work of a house in the course of erection 
by means of a scaffolding, passes through two periods of time 
during which he can have no claim under the Act, and one 
during which he can, though his actual work is of the same 
description throughout. Until the building reaches thirty 
feet in height and the scaffolding is erected, he does not 
come within the Act ; as soon as this happens he will 
have a right to compensation in case of injury ; but directly 
the scaffolding is taken down, he is again outside the Act. 
This is strange indeed, as scaffolding of the description of 
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Seo. 7. (1.) that in Maudjt v. Brook {vwjgra) cannot possibly render the 
employment of a workman, who is not brought into con- 
nection with it, more dangerous than it would be without 
such scaffolding. 

REMOVAL OP SOAFFOLDmO. — ^A building constructed by 
means of a scaffolding is 'being constructed' within the 
meaning of this sub-section until the scaffolding has been 
taken down. Such is the effect of the decision of the 
Court of Appeal in Fridi v. ¥tinX(m (82 L.T.R. 193 ; 16 
T.L.R. 267). The applicant was in the employment of the 
respondent, who was building a chimney-shaft at some cement 
works near Rochester. The shaft exceeded thirty feet in 
height and was built of bricks upon a cement foundation. It 
stood near the edge of a small cliff about twenty feet high, 
and it was necessary, for the purpose of doing the work, that 
building materials should be raised from the lower level to 
the top of the cliff. Accordingly, a staging about twenty feet 
in height was erected on the lower level. It was constructed 
with poles, ledgers, and putlogs in the manner in which 
scaffolding is usually constructed. At the time of the 
accident the brickwork of the shaft had been entirely finished. 
The scaffolding inside it, by means of which it had been 
erected, had been taken away, and the chimney was in actual 
use as a chimney. The applicant was standing on the staging 
which had been erected on the lower level, and, while engaged 
in removing gear which had been used in the construction 
of the shaft, he was accidentally injured. It was held that 
the applicant was employed on a building which was * being 
constructed' by means of a scaffolding. 'In my opinion,' 
said Smith L. J., ' the job had not been finished because the 
scaffolding had not been taken away.' 

WHEN SGAFFOLDma NOT ACTUALLY IN ITSE.— In Ho/- 
iitad V. Alexander Thomson and Sons (38 S.L.R. 473) it was 
proved that in the construction of a building certain trestles 
and planks were erected and used from time to time for the 
purpose of forming a scaffolding, but that at the time of the 
accident they were not erected or in use. It was nevertheless 
held that the building was at the time of the accident being 
coDstructed by means of a scaffolding. The reason for this 
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decision was, in the words of Lord Moncreiff, that ' the scaffold- 8«e« 7. a)- 
ing was regularly used from time to time by all the tradesmen 
engaged in the work during the construction of the building, 
both prior and subsequently to the accident.' 

RESULT OF DECISIONS ON ' SCAFFOLDING.'— From the 
decisions arriyed at in the foregoing cases, the following 
conclusions can be drawn : — 

(1) Whether any particular structure is a scaffolding or 

not is a question of law to be found when the fSacts 
have been ascertained {HoMinoU v. NefitA(m, Cham- 
bers and Co,, p. 104). 

(2) It is immaterial whether the scaffolding is outside or 

inside the building (JSoddvnott v. Newton, Chambers 
and Co,, p. 101 ; MoAide v. Brook, p. 102). 

(3) The scaffolding may consist of loose planks resting on 

walls or buttresses without the use of either poles or 
trestles {Hoddinott v. Newton, Chambers and Co,. 
p. 106). 

(4) A building is being 'constructed by means of a 

scaffolding' until all the scaffolding has been removed, 
even though the building itself is complete {Frid v. 
Fentoni P- 108). 

(5) The scaffolding itself need not be any particular height, 

nor need it have any relation to the height of the 
building. It is the height of the building that estab- 
lishes liability {Hoddinott v. Newton, Chambers and 
Co., p. 106 ; Maude v. Brook, p. 106). 

(6) The accident need not happen with reference to the 

scaffolding {Maude v. Brook, p. 106). 

(7) The scaffolding need not be actually in use at the time 

of the accident {Halstead v. Thomson, p. 108). 

(2) BUILDINGHi BEINC DEMOLISHED. — To bring these within 
the Act, they must exceed thirty feet in height at the time 
of the accident, or machinery driven by steam, water, or other 
mechanical power must be used for the purpose of their 
demolition. That the height of the building at the time of 
the accident must exceed thirty feet, appears from Eixsom v. 
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Bee. 7. (1.) Pritcha/rd and Eenwiek ([1900] 1 Q.B. 800 ; 82 L.T.R. 186 ; 
16 T.L.R. 250). In High Street at Dartford, next to the 
Bull Inn, there stood two buildings less than thirty feet in 
height, which were formerly shops. They had been acquired 
by the landlord of the inn, and a communication had been 
made between the inn and the nearer building, which was 
called 'the beerhouse. The landlord determined to demolish 
the two low buildings, for the purpose of extending the main 
building of the inn. This work was undertaken by the 
respondents, and the applicant in the course of his employ- 
ment was injured whilst working at the houses that were 
being demolished. The sole question in the case was, whether 
the applicant was employed on, in, or about a building which 
exceeded thirty feet in height and was being demolished 
within the meaning of this sub-section, and the Court of 
Appeal held that he was not. Smith L. J. said it was clear 
to him that the applicant was engaged in pulling down the 
* beerhouse, which was less than thirty feet in height. The 
only building which was over thirty feet in height was 
the Bull Inn, and that was not being demolished at alL But 
see M^Chegor v. Wright and Sons (111 Law Times 183). 

(3) BUILDmaS ON WHICH MAGHINERT IS ITSED.— There 
is no limit as to the height of these buildings, but the 
machinery must be used for the purpose of their construc- 
tion, repair, or demolition {Mellor v. Tomhinson and Co, 
[1899] 1 Q.B. 374 ; 79 L.T.R. 715 ; 16 T.L.R. 142 ; page 94^ 
ante). 

mnOEBTAKEBS IN THE CASE OF A BUILDINO.—' Under- 
takers,' in the case of a building, means ' the persons under- 
taking the construction, repair, or demolition' (Sec. 7 (2)). 
In Cass V. Buder ([1900] 1 Q.B. 777 ; 82 L.T.R. 182 ; 16 
T.L.R. 227) it was held that a sub-contractor with the under- 
taker was not himself an undertaker within the meaning of 
this definition. The facts of this case will be found set out 
on page 64, and it was followed in the case of Cooper v. 
Da/oenporih—Winstanleyj third party (16 T.L.R. 266). This 
was an appeal from an award made by a County Court 
Judge. The applicant was the widow of a deceased work- 
man who had been in the employment of Winstanley. The 
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respondent Dayenport was a builder, and he had entered into 8«e» 7. a.) 
a contract to build a workhouse infirmary. Davenport sub- 
let the plumbing part of the work to Winstanley, and the 
deceased man, who was employed by Winstanley, met with 
his death through an accident arising out of and in the 
course of his employment. A claim was thereupon made 
against Davenport, who claimed to be indemnified by Win- 
stanley under Sec. 4, and the County Court Judge made an 
award against Davenport, and ordered Winstanley to indemnify 
him. Winstanley was successful in his appeal. Smith L.J. 
observing that a sub-contractor was not an undertaker, and 
was therefore not liable to pay compensation under the Act. 
He was therefore not liable to indemnify another person 
liable under Sec. 4. See p. 66. 

In Perci/odl v. Qarn^ ([1900] 2 Q.B. 406 ; 16 T.L.R. 396) it 
was decided that a person who supplied the labour for another 
person, who was undertaking the construction of a building, 
was not himself an undertaker. 

In M^Chegor v. Danshen (36 S.L.R. 393) it was held that 
the owner of a building who contracts with another to repair 
the building for him, and who does not himself engage in the 
work, is not the * undertaker.' But if a builder builds a 
house for himself and engages his own men in the work, he 
is the * undertaker,' even though he has let out contracts for 
portions of the work (Stalher v. Wallace, 37 S.L.R. 898). 

The result of these decisions is, that the ' undertaker ' in 
the case of a building is either the owner who imdertakes the 
work himself^ or the contractor who contracts with him to 
do it. This subject is discussed in the notes under Sec. 4, 
at p. 61. 

IMDEPBNDENT GONTBAOTOBS MAT BE UMDEBTAXEBS. — 
Though a sub-contractor is not an undertaker, there may be 
more than one imdertaker engaged on the same building. 
Thus in Mason v. A. B, Dean, Ltd. ([1900] 1 Q.B. 770 ; 82 
L.T.R. 139 ; 16 T.L.B. 212), where two independent con- 
tractors had each contracted separately with the building 
owner to do a separate part of the work of construction, each 
was held to be an undertaker. The facts in this case will be 
found on p. 76. 
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8tc7.(2.) (2.) In this Act— 

'Railway' means the railway of any railway 
company to which the Regulation of Railways 
Act, 1873,^ applies, and includes a light rail- 
way made under the Light Railways Act, 
1896,2 and ' railway ' and ' railway company ' 
have the same meaning as in the said Acts 
of 1873 and 1896. 

RAILWAY.— By Section 3 of the Regulation of Railways Act, 
1873,* * railway ' includes ' every station, siding, wharf, or dock 
of or belonging to such railway and used for the purposes of 
public traffic' 

BEFBB8HMENT-B00M AT RAILWAY STATION.— Is employ- 
ment in a refreshment-room at a railway station employment 

* on, in, or about a railway ' within the meaning of Sec. 7 ? 
This point came before the Court of Appeal in MUner v. 
Great Northern BaUway Co, ([1900] 1 Q.B. 795 ; 82 L.T.R. 
187 ; 16 T.L.R. 249). The applicant, a barmaid, employed 
by the Great Northern Railway Co. in their refreshment-room 
at Peterborough Station, was injured while at work, by reason 
of a framed advertisement &lling upon her from off the wall 
of the room. The refreshment-room was directly managed by 
the railway company, and the only entrance to it was from the 
station platform. It was held that the employment was not 

* on, in, or about a railway,* and that she was therefore not 
entitled to compensation under the Act. This decision was 
arrived at on the ground that a refreshment-room at a railway 
station is not ' used for the purposes of public traffic,' and is 
therefore not included in the term * railway ' as define<JL above. 
' Though a building mighty' said Romer L. J., * be fairly called 
part of a station, and though the station be undoubtedly used 
for the purposes of public traffic, it does not follow that eveiy 
part or room of that building is of necessity to be considered 
as a part of the station used for the purposes of public traffic 

1 86 and 87 Vict. c. 48. > 69 and 60 Vict c. 48. 
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within the definition of the word "railway " in Sec. 3 of the »•«. 7. Oi.) 
Regulation of Railways Act, 1873.^ ... I think in the present 
case that the refreshment-room can be and ought to be con- 
adered as something in itself and apart from the railway 
station ; at any rate, it is something apart from the station in 
this sense, that it certainly is not part of a station used for 
the purposes of public traffic' 

ITABLBS AHD fOIITHT AT KAILWAT STATION. — In 
CaJMoniom Bailvxxy Co, v. Breslin (37 S.L.R. 873) a railway 
company kept a number of horses at a stable situated within 
their premises at one of their stations, and had a smithy there 
at which these horses were shod. They were used partly in 
lorries, partly in drawing trucks along the line. A man in 
the employment of the company, whose duty it was to shoe 
the horses, was accidentally injured whilst so engaged. The 
question was whether he was employed * on, in, or about a 
railway,' in view of the definition of railway given above, 
and it was contended on behalf of the company that the 
stables and smithy were not* part of the station, inasmuch as 
they were not ' used for public traffic,' because the public had 
not access to them. The Court of Session, however, did not 
take this view, and held that he was employed * about a rail- 
way,' on the ground that he was fitting a part of the railway 
plant for the purpose of conducting the traffic. As to the 
stables and smithy not being used for public traffic. Lord Adam 
said the proper test was, not whether the public had access to 
them, but whether they were used for the purpose of facilitat- 
ing the public traffic. 

In Devine v. CaUdorUan Railway Co. (36 S.L.R. 877) it 
was held that an accident to a carter whilst he was waiting to 
load at a goods station happened ' on, in, or about a railway.' 

PEIVATB BAILWATS. — A private railway belonging to 
colliery owners, which is used for the conveyance to its place 
of delivery of coal got from their various collieries, but which 
is not used for the purposes of public traffic, is not a ' railway ' 
within the meaning of this sub-section {Turribull v. Lambton 
Collieries, Ltd., 82 L.T.R. 689 ; 16 T.L.R. 369). 

In Brodie v. North BrUiah BaUway Co. (38 S.L.R. 38) a 
1 36 and 87 Vict. e. 48. 
H 
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Sec. 7. (2.) servant of a railway company was injured on a private line 
which belonged to a trading company, at a point three-quarters 
of a mile from the junction with the system of the railway 
company, the line being used by the railway company solely 
for the carriage of goods to and from the works. It was held 
that this siding was not a ' railway' within the meaning of this 
sub-section for three reasons : — 

(1) It was not the railway of any railway company. 

(2) It was not a railway to which the Regulation of 
Railways Act applied, because it was not con- 
structed or carried on under the powers of any Act 
of Parliament. 

(3) It was not used for public traffic, but only for traffic 
to the trading company. 

It was also held that the accident happened too far from the 
respondent's railway to be said to have happened ' on, in, or 
about it.' 

RAILWAY COMPANY.— By Sec. 3 of the Regulation of 
Railways Act, 1873,^ 'railway company' is defined as in- 
cluding ' any person or body of persons, corporate or unin- 
corporate, being the owner or lessee of or working any railway 
in the United Kingdom constructed or carried on under the 
powers of any Act of Parliament.' 

LIGHT RAILWAY.— The Light Railways Act, 1896,2 does not 
give any definition of a * light railway,' but it must be taken 
to mean one constructed under the provisions of that Act, 
viz. by obtaining an order from the Commissioners appointed 
by the Act, and getting the order confirmed by the Board of 
Trade. 

UNDERTAKERS IN THE CASE OF A RAILWAY. — ' Under- 
takers in the case of a railway means the railway company ' 
(Sec. 7J(2)), and consequently there will be included in that 
term the person or body of persons referred to in the definition 
of * railway company ' given above. 

As to what work is merely * ancillary or incidental' to a rail- 
way company, see p. 76. 

1 86 and 87 Vict. c. 48. a 50 and 60 Vict. c. 48. 
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'Factory' has the same meaning as in the ■•«• t- <«•) 
Factory and Workshop Acts, 1878 to 1891, 
and also includes any dock, wharf, quay, 
warehouse, machinery, or plant, to which 
any provision of the Factory Acts is applied 
by the Factory and Workshop Act, 1895,^ and 
every laundry worked by steam, water, or 
other mechanical power. 

This is one of the most confusing definitions in the Act. 
owing to the number of definitions of * factories ' and * work- 
shops ' in the Acts mentioned, and to the inclusion in the 
word * factory ' of places such as docks, where no real manu- 
facturing is \ done, but which are to be deemed factories 
because some provision of one or other of the Factory Acts is 
applied to them. 

THREE CLASSES OF FACTORIES WITHIN THE DEFINITION. 
— There are three distinct kinds of factories included in the 
definition given in this sub-section, and we think it convenient 
to consider each separately : — 

(1) Factories within the meaning of the Factory and Work- 

shop Acts, 1878 to 1891. See below. 

(2) Docks, wharves, quays, warehouses, machinery and plant, 

which are to be deemed 'factories* because of the 
application to them of some provision of one or other 
of the Factory Acts. See p. 118. 

(3) Laundries worked by steam, water, or other mechanical 

power. See p. 138. 

I.— FACTORIES WITHIN THE MEANING OF THE FACTORY 
AND W0KK8H0P ACTS, 1878 TO 1891. 

In the Factory and Workshop Act, 1878,* a distinction is 
drawn between textile and non-textile factories, but no such 
distinction is drawn in the Workmen's Compensation Act, 

1 68 and 60 Vict. c. 87. '^ 41 and 42 Vict. c. 16. 



Digitized 



by Google 



ii6 WORKMEN'S COMPENSATION ACT, 1897 

S6C.7.<2.) 1897. Therefore both classes will be included in the term 
' factory.' 

The material sections of the Factory Acts are set out in full 
in Appendix J, on p. 335. 

The following places are always 'factories' within the 
meaning of the Factory and Workshop Acts, 1878 to 1891, 
whether mechanical power is used or not : — 
Print works, for printing on cotton, linen, woollen, 
worsted or silken yam, or upon any woven or felted 
fabric, not being paper ; bleaching and dyeing works ; 
earthenware and china works, excluding brick and non- 
ornamental tile works ; lucifer-match works ; percussion* 
cap works ; cartridge works ; paper-staining works ; 
fustian-cutting works ; blast furnaces ; copper mills ; iron 
mills ; iron, copper, and brass foundries (except where 
process is carried on by not more than five persons and 
as subsidiary to the repair or completion of some other 
work) ; metal and indiarubber works ; paper mills ; glass 
works ; tobacco factories ; letterpress-printing works ; 
book-binding works ; flax scutch mills. (Factory and 
Workshop Act, 1878,^ Sec. 93, and Schedule IV. 
Part 1.) 
The following places are only * factories ' when steam, water, 
or other mechanical power is used : — 
(i) * Any premises wherein or within the close or curtilage 
of which steam, water, or other mechanical power is 
used to move or work any machinery employed 
in preparing, manufacturing, or finishing, or in any 
process incident to the manufacture of cotton, wool, 
hair, silk, flax, hemp, jute, tow, china-grass, cocoa- 
nut fibre, or other like material, either separately 
or mixed together, or mixed with any other material 
or any fabric made thereof.' (Factory and Workshop 
Act, 1878,1 Sec. 93.) 
(ii) Hat works ; rope works ; bakehouses ; lace warehouses ; 
shipbuilding yards ; quarries ; pit banks. (Factory and 
Workshop Act, 1878,^ Sec. 93 (2), and Schedule IV. 
Parts.) 
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(iii) Any premises wherein or within the close or curtilage ^•^ ^' <*•> 
or precincts of which any manual labour is exercised 
by way of trade, or for purposes of gain in or incidental 
to the following purposes, or any of them, that is 
to say: — 
(a) In or incidental to the making of any article or of part 

of any article ; or 
(6) In or incidental to the altering, repairing, ornamenting, 

or finishing of any article ; or 
(e) In or incidental to the adapting for sale of any article. 

(Factory and Workshop Act, 1878,* Sec. 93 (3).) 
It is, however, possible for premises to be situate in a 
factory and yet not be a factory, owing to the following pro- 
vision : — ' Where a place situate within the close, curtilage 
or precincts forming a feustory or workshop is solely used for 
some purpose other than the manufacturing process or handi- 
craft carried on in the fa-ctory or workshop, such place shall 
not be deemed to form part of that factory or workshop for 
the purposes of this Act.' (Factory and Workshop Act, 1878,* 
Sec. 93.). See this section fully set out in Appendix J. 

In Weir v. Fdrie {Zl S.L.R. 795) a stone-dressing yard, in 
which there was an engine-house, where tools were sharpened 
on a grindstone driven by a gas engine, was held to be a 
' factory,' though no other mechanical power was used on the 
premises, on the ground that the gas engine was used in the 
aid of the manufacturing process carried on there. 

In Hmderton v. Cor^poraJtion of GUugow (37 S.L.R. 857) 
it was held that works, where steam was employed to dispose 
of the town refuse, some of which, after being subjected to 
certain processes, was sold, constituted a *fectory,' though no 
actual profit was in fact made, on the ground that it was a 
place where manual labour was exercised for purposes of gain, 
in the adapting for sale of the refuse. It is of no consequence, 
if there is a trade being carried on, whether it results in gain 
or not. 

In Nduh V. Hollinshead ([1901] 1 K.B. 700 ; 84 L.T.R. 
483 ; 17 T.L.R. 352), it was held that a steam mill used by a 
&rmer to grind meal for consumption as food by the stock 
1 41 and 42 Vict. c. 16. 
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See. 7. <2.) on his farm, did not constitute the premises a * factory,* on the 
ground that, though the operation of grinding meal might 
come within the words ' in or incidental to the making of any 
article,' it was not carried on * for purposes of gain.' 

In Law V. Graham and Bradley (84 L.T.R. 699 ; 17 T.L.R. 
474) certain premises were used solely for the purpose of 
washing bottles and bottling beer. Before the bottles were 
filled, which was done by manual labour, they were washed 
inside by a rotary brush, driven by a small gas engine. 
Nothing was done to the beer itself, and no process of any 
kind, manufacturing or otherwise, was done on the premises. 
It was held that the premises were not a factory within 
Sec. 93 of the Factory and Workshop Act, 1878,* on the 
ground that the washing of bottles by mechanical means was 
not a process used * in aid of the bottling of the beer. 



n.— DOCKS, WHARVES, QUATS, WABEHOUSBS, MACHINEKT 
AND PLANT WHICH ARE TO BE DEEMED FACTORIES. 

In addition to the premises above mentioned, the Act 
includes under the word * factory,* *any dock, wharf, quay, 
warehouse, machinery, or plant, to which any provision of the 
Factory Acts is applied by the Factory and Workshop Act, 
1895.' a 

TO WHICH ANT PROVISION OF THE FACTORY ACTS IS 
APPLIED.— In Hall v. SnowdeUy Hubbard and Co, ([1899] 
2 Q.B. 136 ; 80 L.T.R. 654 ; 15 T.L.R. 326) it was argued 
that the words * to which tiny provision of the Factory Acts is 
applied ' qualified only the words ' machinery or plant ' which 
immediately preceded them, and that the word 'factory' 
included every dock, wharf, quay, and warehouse. The Court, 
however, rejected this argument, and held that the words * to 
which any provision of the Factory Acts is applied,* apply 
to and limit the whole budget of words preceding them, and 
that in order to get a wharf, which per se is not a factory, 
within the term factory, it must be shown that some provision 
of one or other of the Factory Acts is applicable to it. For 
comments on this decision, see p. 121, post. 
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FAOTORT AND W0BK8H0P ACT, 1896.-^Sec. 23 of the 8eo. 7. (2.) 
Factory and Workshop Act, 1895,^ applies certain provisions 
of the Factory Acts mentioned previously in the section to 
take effect as if — 
*(a) Every dock, wharf, quay and warehouse, and, so 
far as relates to the process of loading or unloading 
therefrom or thereto, all machinery and plant used in 
that process ; and 
*(6) Any premises on which machinery worked by steam, 
water, or other mechanical power, is temporarily used 
for the purpose of the construction of a building or 
any structural work in connection with a building, 
were included in the word factory, and the purpose for which 
the machinery is used were a manufacturing process, and 
as if the person who by himself, his agents, or workmen 
temporarily uses any such machinery for the before-mentioned 
purpose were the occupier of the said premises ; and for the 
purpose of the enforcement of those sections the person having 
the actual use or occupation of a dock, wharf, quay or ware- 
house, or of any premises within the same or forming part 
thereof, and the person so using such machinery, shall be 
deemed to be the occupier of a factory/ 

PROVISIONS OF THE FAOTORT ACTS WHICH ARE SO 
APPLIED. — ^The provisions of the various Factory Acts which 
are so applied to docks, wharves, etc., are referred to in the 
first part of Sec. 23 of the Factory and Workshop Act, 1895.^ 
They are as follows : — 

(1) Sec. 82 of the Factory Act, 1878.2 

(2) The provisions of the Factory Acts with respect to 

accidents. 

(3) Sec. 68 of the Factory Act, 1878,^ with respect to the 

powers of inspectors. 

(4) Sec. 8-12 of the Factory Act, 1891,' with respect to 

special rules for dangerous employment. 

(5) Sec. 4 of the Factory Act, 1895,* with respect to the 

power to make orders as to dangerous machines. 
These sections will be found set out in full in Appendix J, 
at p. 340. 
1 58 and 69 Vict. c. 37. 2 41 and 42 Vict. c. 16. 3 54 and 55 Vict. c. 89. 
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Sec. 7. (2.) SHOBT EFFECT OF SEC. 23 OF FACTORY AND W0BX8H0P 
ACT, 1895. — The short effect, then, of Sec. 23 of the above Act 
is to make the foregoing provisions of the Factory Acts apply, 
as if the following two classes of premises were included in the 
word factory : — 

(i) Every dock, wharf, quay and warehouse, and so far as 

relates to the process of loading or unloading therefrom 

or thereto, all machinery and plant used in that process. 

(ii) Any premises on which machinery worked by steam, 

water, or other mechanical power, is temporarily used 

for the purpose of the construction of a building or 

any structural work in connection with a building. 

IS EVERT DOCK, ETC., NECESSARILT A FACTORY?— The 

provisions of the Factory Acts enumerated above are applied 

to * every dock, wharf, quay and warehouse.* And as * feictory ' 

is defined in this Act as including any dock, etc., to which any 

provision of the Factory Act is applied, it would appear that 

all docks, wharves, quays and warehouses are factories within 

the meaning of this Act. But in HM v. /Sfnowcien, Hubbard 

and Co. ([1899] 2 Q.B. 136 ; 80 L.T.R. 654 ; 15 T.L.R. 326) 

this was held not to be so. In this case the respondents were 

the occupiers of a wharf on the banks of a canal used for the 

purpose of loading street sweepings into barges. There was 

no machinery in the wharf, and it was not shown that any 

person was employed in the wharf. A carter employed by 

the respondents was killed just outside the wharf by an 

accident arising out of and in the course of his employment. 

It was contended for the applicant, that the wharf was a 

factory within the meaning of this sub-section, because some 

provisions of the Factory Acts were applied to it by the 

Factory and Workshop Act, 1895.^ The provisions applied, 

it was maintained, were those contained in Sec. 18 of the 

Act of 1895 with respect to giving notice of accidents, and 

those contained in Sec. 68 of the Act of 1878 with respect 

to the power of Inspectors to enter a factory. The Court held, 

however, that neither section had any application : Sec. 18 

only applying where an accident occurs 'in' a factory, whereas 

in this case no accident had occurred on the wharf, ajid Sec. 68 

1 68 and 69 Vict. c. 87. 
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of the Act of 1878 having no application, as there was no 8«6. 7. (8.) 
evidence that any person was employed there. * Under Sec. 18 
of the Factory and Workshop Act, 1895,' said Smith L.J., 
* it is only when the accident occurs " in " a factory that notice 
has to be given ; the section, therefore, cannot be made appli- 
cable in the present case because no accident occurred on the 
wharf.' On the same point Collins L. J. said : — * The pro- 
visions of that section (viz. Sec. 18) can only apply to a wharf 
when an accident has occurred on the wharf, which may then 
become a fEictory for the purposes of that section.' 

The effect of this decison is, that a wharf is not a factory 
unless some provision of the Factory Acts has in fact been 
applied to it; that the provision as to giving notice of 
accidents does not apply unless an accident has actually 
hap])ened on the wharf. This certainly appears to be a 
strange interpretation of the words 'to which any provision 
of the Factory Acts is applied ' ; it in effect reads them as . 
though they were *to which any provision of the Factory Acts 
h(i» been infcust applied.' If there is a whar^ and an accident 
which may happen thereon has to be reported, it would have 
been thought that that wharf would be a factory, because the 
only reason that the accident has to be reported is that 
Sec. 23 of the Factory and Workshop Act, 1896,* applies the 
provision as to giving notice of accidents to the wharf. Hence 
it was argued in this case that every dock, whar^ quay or 
warehouse, to which there is attached the obligation of giving 
notice of accidents, is a factory, whether any accident has in 
fiact occurred thereon or not. Indeed, it would appear that 
the point for the Court to consider was not whether an 
accident had occurred on the wharf, but whether, if an 
accident did at any time occur on the wharf, it would have to 
be reported. If an accident would have to be reported, it would 
have to be reported because Sec. 18 of the Act of 1895 had 
been made applicable to the whar^ and if Sec. 18 was 
applicable to the whar^ it would appear that the wharf would 
be a fectory within the meaning of this sub-section. But 
as the decision in HcUl v. Snowden, Hvhbwrd cmd Co. (supra) 
has settled the interpretation that is to be put upon this sub- 
1 58 and 69 Vict. c. 87. 
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Sec 7. (2.) section, it would appear that a workman who has met with an 
accident on, in, or about any dock, wharf, quay, or warehouse 
must be prepared to bring evidence to show that some pro- 
vision of the Factory Acts has in fact been put in force in that 
dock, whar^ quay or warehouse. 

It may be mentioned that this decision was doubted in the 
Scotch case of B'mce v. B.mry and Co. (37 S.L.R. 511) and 
was expressly disapproved in Strain v. Sloan and Co, (38 
S.L.R. 475), when an accident, which occurred in the street 
immediately outside the wharf, was held to have occurred 
'about' a factory, on the ground that if the accident had 
happened on the wharf, the provision in the Factory Acts as 
to giving notice of it would have applied. See also Baine v. 
Johson and Co. ([1901] A.C. 404 ; 17 T.L.R. 627), where it 
was admitted in argument that by the combined effect of the 
Compensation Act, 1897, and the Factory Act, 1895,^ every 
dock is a factory within the Act of 1897. 

POSITION OF SHIF0WNER8.— The position of shipowners 
under the definition of this sub-section was considered in 
Woodham v. Atlantic TranspoH Co. ([1899] 1 Q.B. 15 ; 79 
L.T.R. 395 ; 15 T.L.R. 51), where it was held that a ship- 
owner, who uses the machinery or plant of a dock company, 
for the purpose of loading or unloading to or from a dock, 
becomes the occupier of a factory. A ship was being unloaded 
in a dock by means of a crane situated on the quay, the crane 
having been hired by the shipowners from the dock company. 
Woodham, along with other men, was employed on the ship, 
engaged in placing cases in a basket attached to the chain of 
the crane, for the purpose of their being hoisted out of the 
ship on to the quay. Whilst so engaged, he was killed by 
the explosion of a case of percussion caps which he had 
immediately before placed in the basket. On behalf of the 
shipowners, two points were raised before the Court: — (1) 
Whether the word *dock' included a ship loading or unload- 
ing in a dock. It was contended that a man employed 
on a ship in a dock is employed on, in, or about a ship, and 
not on, in, or about a dock. (2) Whether the deceased was 
employed on, in, or about 'machinery or plant used in the 
process of loading or unloading from or to a dock.' It was 
1 68 and 59 Vict S7. 
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contended that, as the deceased was not employed in working Sec. 7. (t.) 
the crane, and as the accident did not occur through the 
working of the crane, he could not recover compensation. The 
Court expressed no opinion on the first point, and on the 
second point it held that the accident arose out of and in the 
course of the deceased's employment on or about machinery 
used in the process of unloading to a quay, such machinery 
being, by virtue of Sec. 23 of the Factory and Workshop Act, 
1896,^ constituted a fSaxHiory. * It is necessary,' said Smith L. J., 
'to read together Sec. 1 (1), Sec. 7 (1) and (2) of the Work- 
men's Compensation Act, and Sec. 23 (1) of the Factory and 
Workshop Act, 1895.^ Reading those enactments together, 
the provisions of the Act, so far as material, run thus : If 
personal injury is caused to a workman by an accident arising 
out of and in the course of employment on, in, or about, among 
other things, machinery or plant used in the process of load- 
ing or unloading from or to a dock, wharf, quay, or warehouse, 
the Act shall apply.' See also LoAvson v. Atlantic Trcmsport 
Co, (16 T.L.R. 181 ; 82 L.T.R. 77). 

It has also been held that the process of loading or unload- 
ing from or to a quay with machinery or plant on the ship her- 
self and not on the quay, renders the person undertaking that 
process liable under the Act ; that is to say, it makes no 
difference whether the machinery used is on the ship or on the 
quay, provided that the land part of the dock is used in the 
operation. In Stuart v. Nixon and Bruce ([1901] A.C. 79 ; 
84 L.T.R. 65 ; 17 T.L.R. 156) the winch, derrick and fall by 
means of which the ship was being loaded were all on board 
the ship, but they were nevertheless 'machinery and plant 
used in the process of loading,' and therefore, by virtue of 
section 23 of the Factory and Workshop Act, 1895,^ they 
became a 'factory,' and the persons using them were the 
' undertakers.' ' By a very singular application,' said the Lord 
Chancellor, 'of the fashion of legislation by reference, the 
Legislature has made certain machinery for loading or unload- 
ing to or from a wharf — not machinery of a factory, but it has 
made it by statute a " factory " itself, and the person using the 
machinery is to be the person in control of the factory so as to 
establish the legal liability.' 
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S6C'7.!<S.) A different conclusion has, however, been arrived at in 
Scotland by the Court of Session, though all the cases bearing 
on the point were decided before StuaH v. Nixon amd Brace 
{twpra) reached the House of Lords. In Aberdeen Steam, 
Trawling and, Fishing Co,, Ltd. v. Peters (36 S.L.K. 673) it 
was held that machinery on board a ship, though used in a 
dock for loading or unloading from or to a quay was not a 
factory, and that, therefore, employment about such machinery 
was not an employment to which the Act applies. In giving 
judgment, the Lord President said: — * Section 23 of the 
Factory Act, 1895,^ does not apply any of the provisions it 
enumerates to loading or unloading machinery which forms 
any part of the ship's apparatus.' This decision was followed 
in Healy v. Macgregor and Ferguson (37 S.L.R. 464) and 
Laing v. Young and Leslie (38 S.L.E. 29), in which latter 
case Lord Moncreiff, in the course of his judgment, said : — 
* Machinery, in order to bring it within the scope of the 
Workmen's Compensation Act, must be shown to be machinery 
attached to or upon the dock or quay.' 

The result of these conflicting decisions is curious. As there 
is no appeal to the House of Lords from the Court of Session 
(see p. 236), the law under this Act, which applies to both 
England and Scotland, appears to be different in the two 
countries : a workman who is injured whilst employed in 
loading or unloading a ship from or to a quay by means of a 
steam winch on the ship is within the Act in England but 
outside it in Scotland. See note on p. 236. 

As to who are the * undertakers ' in the case of machinery 
and plant used in the process of loading and unloading, see 
p. 141. 

As to what constitutes such machinery and plant, see 
p. 134. 

EMPLOTMENT ON SHIP IN A DOCK.— -In Flowers v. 
Chambers ([1899] 2 Q.B. 142 ; 80 L.T.K. 834 ; 16 T.L.R. 362) 
it was held that a man employed on board a ship in a dock 
was not employed ' on, in, or about a dock,' as the word dock 
could not be taken to include a ship in a dock. This decision 
(which was followed in Medd v. Maclver (16 T.L.R. 364) 
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and BwrU v. Wwrrm (15 T.L.B. 365) ; see also Abemethy See. 7. (2.) 
a/nd Co. v. Low (37 S.L.R. 506)) appears to be too narrow an 
interpretation of the word dock, and though it has not been 
expressly overruled, it was disapproved of by the House of 
Lords in Badney. Johson and Co, ([1901] A.C. 404; 17 T.L.R. 
627). In that case, the respondents, who were ship repairers, 
owned no dock of their own, and in order to examine and 
repair the bottom of a ship, they hired a dry dock. A work- 
man in their employ was at work on the ship, when he slipped 
off a gangway connecting the ship with the side of the 
dock, fell into the dock, and was killed. The County Court 
Judge, on the authority of Flowers v. Chambers (supra), 
decided that the deceased was not employed on, in, or about 
a dock, but only about the ship, and his decision was upheld 
by the Court of Appeal. 

The House of Lords, however, unanimously reversed the 
decision, the Lord Chancellor observing that the dock was 
admittedly a fetctory, that the accident happened in the dock, 
and that the fact that there was a ship in the dock was 
quite irrelevant, while Lord Macnaghten said : — * If you 
translate the account of the accident from ordinary language 
into the phraseology of the statute, it seems to come under 
the very words of the enactment. The " dock" was a factory, 
because it was a "dock to which some provision of the 
Factory Acts is applied by the Factory and Workshop Act, 
1895." ^ Messrs. Jobson were " undertakers," because they had 
at the time " the actual use and occupation of the dock." The 
accident happened to a workman " in " the dock, and it was an 
accident "arising out of and in the course of" his employment.' 

This decision appears to upset the narrow view taken by 
the Court of Appeal, that if a man is on a ship and the ship is 
in a dock, the man is not in a dock for the purposes of the 
Act. In Maine v. Jobson cmd Co, the dock was a dry dock, 
and the respondents had hired the exclusive use of it. But 
a dock is none the less a dock because there is water in it. 
Take the case of a ship lying in dock preparatory to being loaded 
or unloaded. The owners of the ship have * the actual use and 
occupation ' of a portion of the dock, because the water of the 
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Sec. 7. (2.) dock is just as much a portion of the dock as the land that 
surrounds it, and this makes them * occupiers ' of the dock, just 
as in Merrill v. Wilson, Sons and Co, (see p. 132), the fact of 
a ship being moored alongside a quay made the shipowners 
the * occupiers ' of a portion of the quay ; and, being 
* occupiers,' they become * undertakers ' within the meaning of 
the Act. If, therefore, an accident happens to one of their 
workmen employed on the ship in the dock, it is submitted 
that, in view of the decision in Bain,e v. Jobson and Co. 
(supra) the accident will happen * on, in, or about ' the dock, 
and that it will be immaterial that it happened on a ship in 
the dock, the shipowners being the 'undertakers' of that 
portion of the dock where it happened. 

If this view is correct it will be necessary for students 
of the Act to consider the present value of decisions such as, 
Flowers v. Chambers (supra) ; Hennesey v. M^Cabe ([1900] 
1 Q.B. 491 ; 81 L.T.R. 675 ; 16 T.L.R. 77 ; Medd v. Mac- 
Iver (16 T.L.R. 364) ; and Durrie v. Warren (16 T.L.R. 366). 
To consider and criticise each of them in the light of Baine v. 
Jobson and Co. {supra) would be going beyond the scope 
of this volume, but these cases must now always be read 
in conjunction with the last named. 

LOADING AND UNLOADING SHIPS IN A DOCK.^It has 
already been seen in Woodham v. Atlantic Transport Co. 
(supra), that owing to the provisions of Sec. 23 of the 
Factory and Workshop Act, 1896,* persons engaged in load- 
ing and unloading to or from docks, wharves, quays and 
warehouses by means of machinery and plant are included in 
the Workmen's Compensation Act. What constitutes loading 
and unloading to or from a dock ? Does it include loading from 
one ship to another in a dock ? This question came before the 
Court of Appeal in Hemiesey v. M'Cahe ([1900) 1 Q.B. 491 ; 
81 L.T.R. 676 ; 16 T.L.R. 77). A ship in a dock was moored 
alongside the quay, but the cargo was being loaded from 
lighters or barges on the other side of the ship, by means of a 
foil or hoist worked by a steam-winch on the deck of the 
steamer, and no shore machinery was used during the 
operation. The applicant was working on the ship receiving 
1 68 and 69 Vict c. 87. 
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casks of pitch, and whilst doing so his finger was jammed and Bee. 7. (2.) 
badly hurt. The question was, whether the steami- winch on 
board the ship, which was used for taking in cargo from a 
lighter lying alongside the ship, was a 'factory' within the 
meaning of the Act. It was contended that it was, as it was 
machinery used in the process of loading a ship from a dock. 
On the other hand, it was argued that the machinery was not 
used in the process of loading horn a dock, but only in the 
process of loading from a lighter, and that consequently no 
provision of the Factory 'Acts was applied to it by Sec. 23 of 
the Factory and Workshop Act, 1895,^ so as to constitute it a 

* factory.* This latter contention was accepted by the Court 
of Appeal, and it was held that loading from the lighter into 
the ship was not loading from the dock, and that the steam- 
winch was not a * factory,' as it was not machinery used in the 
process of loading from a dock within the meaning of Sec. 23 
of the Factory and Workshop Act, 1895.^ *What is the 
steam- winch used for ] ' said Smith L. J. * Not for imloading 
to or from a dock, wharf, quay, or warehouse, but for nothing 
else than loading cargo into a ship from a lighter lying on the 
outside of the ship. It would be straining the language of the 
statute beyond all bounds if we were to hold that loading 
from a lighter into a ship was loading from a dock, etc. 
Loading from one ship into (mother is not, in myjvdgnunt, 
employment within the Act of 1897.' 

But as to whether such an accident could be said to occur 

* on, in, or about a dock ' of which the shipowners were * under- 
takers,' aeeBaine v. Jobson cmd Co, and notes thereon (p. 125). 

In the Scotch case of Laing y. Yov/ag cmd Leslie (38 S.L.R. 
29) a vessel which was being unloaded at a quay, had the 
services of an engine in a lighter, which was brought alongside 
the vessel on the outer side from the quay, for the purpose of 
lifting cargo from the hold of the vessel to the deck. The 
cargo was then put into bags by dock workmen and conveyed 
by them to the shore without the aasistance of any machinery. 
It was held (Lord Young dissenting), that the lighter's engine 
was not machinery or plant used in the process of unloading 
to the quay. 
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8«c 7. (2.) I But as to whether an accident occurring under these circum- 
stances could be said to happen *on, in, or about a dock' 
of which the shipowners were * undertakers,' see lUdne 
V. Jobton cmd Co, and notes thereon (p. 126). 

WHAT IS MEANT BT LOADINa.— The loading of a vessel 
includes putting on ^he hatchways and securing them by 
beams. In Stuart v. Niocon and Bruce ([1901] A.C. 79 ; 84 
L.T.R. 65 ; 17 T.L.R. 156) a workman was employed in load- 
ing a ship from a quay by means of machinery. The cargo 
had all been stowed in the hold, and the workman was 

* finishing off' by stringing iron beams across the hatchway. 
Whilst doing so he was killed. It was held by the House of 
Lords (Lord Lindley dissenting), that this was part of the 
operation of loading, and that therefore the man was at the 
time of the accident employed * on, in, or about machinery and 
plant used in the process of loading from a quay,' that is to 
say, * on, in, or about a factory.' 

WHAT CONSTITUTBS A DOCK? — In Hermesey v. MVabe 
(supra) it was argued that loading from a lighter into a 
ship in a dock was loading from a dock. It was not suggested 
that the lighter itself was a dock, but that it was only part of 
the plant used in loading from a dock ; that it was merely a 
receptacle for the goods, from which they were loaded. If 
cargo was brought down to a quay in a cart and loaded from 
the cart into the ship, it would none the less be loaded from 
the quay ; the cart would not be the quay, but the loading 
from the cart would be a loading from the quay. In the same 
way, loading goods which had been brought into the dock on 
a lighter would be loading from the dock. This argument 
would no doubt have been accepted if it had been thought 
that the water part alone of a dock formed a dock. But 
Collins L.J., in the course of his judgment said that the word 

* dock' ought to be read in its ordinary sense, as meaning both 
land and water. * I think,' he said, * that the word " dock " is 
used in its ordinary sense — ^that is, a place which embraces the 
land bounding the water space as well as the water itself, and 
that therefore the Legislature, when talking of loading and 
unloading to or from a dock, was not contemplating loading 
from a barge into a ship, but rather had in its contemplation 
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a process which makes use of the land bounding the water Seo. 7. (2.) 
space for the purpose of loading or unloading.' But see Ba,in6 
V. Jobson and Co., at p. 125. 

REPATRITfQ SHIP IN A DOCK. — The fact that repairs are 
being done to a ship in a dock does not make the dock a * ship- 
building yard ' within the meaning of the Factory and Work- 
shop Act, 1878,* Schedule IV. Part II. (24), and therefore a 

* factory ' within the meaning of this section of the Workmen's 
Compensation Act {Sptnctr v. Livett, Frank amd Son [1900] 
1 Q.B. 498 ; 82 L.T.R 75 ; 16 T.L.R. 179). In this case a 
steamship, having discharged her cargo, had been taken into 
an inner dock at Southampton to be painted. Whilst she 
was being painted and repaired, an injury occurred to one of 
the workmen employed on her. It was endeavoured to show 
that the dock itself was a * factory' because it was a * ship- 
building yard ' within the meaning of the Factory and Work- 
shop Act, 1878.* Schedule IV. Part II. of the Act includes : — 

* Ship-building yards, that is to say any premises in which any 
ships, boats, or vessels used in navigation are made, finished, 
or repaired' The Court did not accept this argument, and in 
giving judgment Homer L.J. said : — * I think that the Legis- 
lature in the definition of a " ship-building yard " given by the 
Act of 1878 must have contemplated premises where some- 
thing like a business of making, finishing, or repairing ships, 
boats, or vessels used in navigation is carried on, and not the 
case of a dock or other premises wherein repairs are only 
occasionally done to ships.' See also Abemethy and Co, v. 
Low (37 S.L.R. 506) ; Jackson v. A, Bodger and Co. (37 
S.L.R. 390). 

But if the dock itself were a factory by reason of Sec. 23 
of the Factory and Workshop Act, 1895 ^ (see p. 119), it is 
submitted that those who undertook the painting of the ship 
would be * occupiers ' of the dock, and hence * undertakers ' 
within the meaning of the Act. See Raine v. Jobson and Co., 
and notes thereon, at p. 125. 

As to who are the * undertakers ' in the case of a dock, see 
p. 139. 

1 41 and 42 Vict. c. 16, Sec. 93. 
3 68 and 50 Vict. c. 87. 

I 



Digitized 



by Google 



I30 WORKMEN'S COMPENSATION ACT, iZ97 

Sep. 7. (2.) WHAT IS A WHARF ? — The question as to what constitutes a 
wharf was before the Court of Appeal in Haddock v. Humphrey 
([1900] 1 Q.B. 609 ; 82 L.T.R. 72 ; 16 T.L.R 143). The 
respondents were a firm of carters, who had been employed by 
a builder to fetch for him a particular log of timber, which 
was lying in a yard adjacent to the Canada Dock at Bootle, 
the yard being in the occupation of a firm of Parker and Co. 
The deceased, who was in the employment of the respondents, 
had been sent by them with a cart to fetch away the log, 
which was one of the lower logs in a pile of timber in the yard. 
While the upper logs were being moved out of the way by a 
travelling crane one of them slipped, and, falling against the 
deceased, caused fatal injuries. It was contended on the part 
of the applicant that the place where the accident happened 
was a wharf within the meaning of the Workmen's Compensa- 
tion Act, and that the respondents were liable to pay com- 
pensation, while the respondents contended that it was merely 
a private timber-yard, and that they were exempt from liability. 
The place in question was distant about 150 yards from 
the water of the dock. Alongside the water was a large 
space, called the timber quay, which stretched inland from 
the water about 150 yards ; and at the extreme end of this 
space, running parallel with the water, was a roadway which 
was used by the public when the dock premises were open. 
On the further side of the roadway was a fence, with ofl&ces 
built at intervals and projecting in front of the fence ; behind 
the fence and offices was a row of yards, the entrance to each 
of which was by a gate at the side of the office. The yards, 
together with the quay space, were all enclosed by a wall and 
gates. The yards and offices attached to them belonged to the 
dock board, and were leased by them to various parties, the 
particular yard where the accident happened being leased to 
Parker and Co., and used by them as a timber-yard for the 
storage of timber. On these facts the County Court Judge held 
that the locus in quo was not a wharf within the meaning of 
this sub-section and Sec. 23 of the Factory and Workshop 
Act, 1895* (see p. 119), and made his award in favour of the 
defendant. The Court of Appeal (Romer L.J. dissenting) 
, ■ 1 68 and 69 Vict, c 87. 
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agreed with this decision, and held that the word * wharf^* as See. 7. (a.) 

used in Sec. 23 of the Factory and Workshop Act, 1896,* and 

this sub-section of the Workmen's Compensation Act, must 

be construed in its ordinary and popular signification of a 

place contiguous to water over which goods pass in the process 

of loading and unloading ; that the yard where the accident 

happened was not a wharf within the meaning of those sections, 

and that the employment of the deceased was therefore not 

one to which the Workmen's Compensation Act applied. 

All the Judges agreed that the space of 150 yards between 
the water's edge and the roadway was a wharf or a quay, but 
the majority were of the opinion that the land in question did 
not answer to the ordinary conception of a whar^ the primary 
idea in connection with which was not that of storing goods, 
but of use as a factor in their loading and unloading. The 
fact that the land was occupied by an individual tenant, the 
dock board having renounced all rights over it, except such 
as they had by virtue of being lessors, impressed Collins L.J., 
who stated that the yard had, on that account, ceased to be 
a wharf in the popular sense of the word, even if it were 
suflBciently contiguous to the water to be capable of being a 
wharf at alL * It is, no doubt,' he said, * contiguous to an 
undoubted wharf (viz. the space of 150 yards), but it is 
specially set apart and leased to a particular firm ; it is not a 
place over which goods pass in transit, but one which is chiefly 
intended and used for the purpose of storage.' 

From the judgments given in this case, it appears that little 
distinction was drawn between the word 'wharf' and the 
word * quay.' The space of 150 yards referred to, it would 
appear, constituted a *quay' rather than a * wharf,' but 
Smith L. J. spoke of it as * a wharf or quay,' thus appearing 
to treat the words as synonymous. Yet surely there is a 
difference between them, or why should both words be inserted 
in the Act? As both words are used, the intention of the 
Legislature must have been to refer to two distinct places, and 
not to one place which can be described as a * quay or wharf,' 
and the distinction appears to be that a quay is a place for 
discharging cargo, and a wharf a place for storing it. 
1 68 and 69 Vict. cs. 87. 
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Sec. 7, (a,) J ON, IN, OR ABOUT A WHARF.—In Strain v. WUliam Sloan 
amd Co, (38 S.L.E. 475), it was held that an accident, which 
occurred in a street immediately outside a wharf, happened 
* on, in, or about a wharf.' But see ELM v. Snowden, Hubbard 
and Co., at p. 120. 

QUAY. — Shipowners who moor their ships alongside a quay 
become 'undertakers' of the quay. This was decided in 
Merrill v. Wilson, Sons and Co, ([1901] 1 K.B. 35 ; 83 L.T.R. 
490 ; 17 T.L.K. 49), where a ship carrying cattle and other 
cargo was moored alongside a quay in a dock belonging to a 
railway company, for the purpose of discharging her cargo. 
The shipowners acted as their own stevedores, and a workman 
in their employment was at the tune of the accident engaged 
in getting a gangway from the quay side to the ship, for the 
purpose of going on board and commencing the work of dis- 
charging the cattle. Whilst so engaged, he fell between the 
ship and the quay wall and was kiUed. The gangway was not 
used for the purpose of unloading the cargo, but merely as a 
means of access to and from the ship. The cattle were dis- 
charged into lighters on the other side of the ship (a work not 
within the Act, see Hennesey v. M^Cabe, at p. 126), and the 
work of discharging the other cargo on to the quay did not 
commence until two or three days after the accident. 

It being admitted that the quay was a * factory,' it was held 
by the Court of Appeal that the shipowners had the * actual 
use ' of a portion of the quay within the meaning of the Factory 
and Workshop Act, 1895, Sec. 23 (1),^ and that they were 
therefore * undertakers ' in respect of a factory within the 
meaning of this section. See further, on p. 141. 

WAREHOUSE. — What has been said on pp. 120 to 122 with 
reference to the application of provisions of the Factory Acts 
to docks, will apply equally to warehouses, because every 
warehouse to which any provisions of the factory Acts is 
applied by the Factory and Workshop Act, 1895,* becomes a 
' factory ' withiu the meaning of this Act. There is no defini- 
tion of * warehouse,' and though a warehouse in Houndsditch 
and a carriage works at Newcastle-under-Lyme have been 
held not to be * factories' within the meaning of the Act) the 
1 68 and 69 Vict. c. 87, 
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word 'warehouse' has not been judicially interpreted by the 8«e. 7. (t.) 
Court of Appeal. 

The view has been held that, as used in the definition of 
* factory,' it must be confined to such warehouses as are con- 
nected with docks, wharves, and quays (Smith v. Turner Ltd., 
110 Law Times 205). But, owing to the wide interpretation 
put upon the words * any other work ' in the definition of 
engineering work (see p. 146), and to the decision of the Court 
of Appeal in Haddock v. Humphrey ([1900] 1 Q.B. 609; 82 
L.T.E. 72 ; 16 T.L.R. 143), that the words *dock, wharf, and 
quay ' are to be interpreted in their ordinary popular sense, it 
is thought that this view is too narrow a one. A warehouse 
may be popularly described as a building for the storage of 
goods for the purposes of trade or commerce. If, then, any of 
the provisions in the Factory Acts enumerated in Sec. 23 of 
the Factory and Workshop Act, 1895 * can be shown U) be 
applicable to such a warehouse, that warehouse ipio facto 
becomes a * factory.' And even when none of those provisions 
are applicable, if machinery or plant is used in the process 
of loading or unloading from or to such a warehouse, the 
machinery or plant itself becomes a factory by reason of the 
same section of the Factory and Workshop Act, 1895,* and 
consequently an accident occurring in close proximity to such 
machinery and plant will come within the Act. 

ON, IN, OR ABOUT A WAREHOUSE.— In Tench v. Fish A Son 
(111 Law Times 42) a quantity of blocks of stone were stored 
in the goods yard of a railway company for the respondents, . 
who were charged storage rent. The goods yard was enclosed 
but not covered, though inside it, but distant 115 yards from 
the place where the stone was stored, there was a covered 
goods shed. A workman in the service of the respondents 
was injured whilst engaged in loading the stone on to a dray 
by means of a crane. The County Court Judge held that the 
place where the stone was stored was not a warehouse, though 
the goods shed was, but as the stone was stored 115 yards 
away from the shed and had never had any connection with 
it, the accident could not be said to have happened * in or 
about ' the shed (see Fenn v. Miller , p. 91). 
I 58 and 59 Vict, c 374 
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Sec. 7. (2.) MACHINERY AND PLANT.— By Sec. 23 of the Factory and 
Workshop Act, 1895 * (p. 119, ante) certain provisions of the 
Factory Acts are applied to all machinery and plant used in 
the process of loading or unloading to or from any dock, wharf, 
quay, or warehouse, and consequently such machinery and 
plant becomes a factory within the definition given in this 
sub-section. By the same section the person who by himself, 
his agents, or workmen temporarily uses such machinery and 
plant becomes the * occupier' of a factory. It was seen in 
WoodhamiY, Atlantic Transport Go, (p. 122, ante) that a crane 
situated on the quay and used for unloadmg the ship to the 
quay was a factory, and that the shipping company using such 
machinery was, for the purposes of this Act, the occupier of 
the factory for the time being, and the same conclusion 
was arrived at, where the shipping company used its own 
machinery on the ship for the same purpose. (See Stuart v. 
Nixon S Bruce, p. 123, ante.) 

WHAT CONSTITUTES SUCH MACHINERT AND PLANT.— In 
Medd V. Maclver (15 T.L.R. 364) the applicant was employed 
by the respondent in moving a ship from one part of a dock 
to another. The cargo had been taken into and discharged 
from the ship through two large iron doors in the ship's side. 
The applicant was ordered to close these doors before the 
ship was moved, and in doing so he received injuries to his 
hand. Owing to the decision in Flowers v. Chambers (p. 124, 
ante)y the contention that the ship itself was a factory was no 
longer open to the applicant, the only question being whether 
the accident happened on, in, or about machinery or plant 
used for the purpose of loading or unloading to or from a 
dock. The Court of Appeal held that these gangway doors 
were not machinery or plant * used in the process of loading or 
unloading' from or to a dock, and therefore did not constitute . 
a * factory ' within the meaning of the Act. 

In Durrie v. Warren and Co, (15 T.L.R. 365) a boy was 
employed by the respondents on a ship lying in a dock. 
After the loading had been completed, the boy was standing 
on a Bta^g fastened outside the ship, engaged in assisting 
to screw up the iron doors of the ship, when he accidentally 
I 68 and 59 Vict, c, 87, 
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fell off the staging and was drowned. On a claim for com- Sec 7. (3.) 
pensation being made by his father, as in Medd v. Maelver 
(supra), the point that he was employed on, in, or about a 
dock, and therefore about a ' factory ' was not open to him, 
but an effort was made to bring the staging within the mean- 
ing of * machinery and plant.' The Court of Appeal, however, 
decided that the staging outside the ship was not ' machinery 
or plant used in the process of loading or unloading' from 
or to a dock, and was therefore not a * factory' within the 
meaning of the Act. 

These two decisions throw some light upon the question as 
to what constitutes * machinery and plant.' It will be noticed 
that in both cases the loading or unloading was completed 
before the accident occurred, and consequently, even if the 
gangway doors and the staging were plant, they could not 
be said to be ' used in the process of loading or unloading,' 
as such process was entirely completed and at an end. It 
would appear that * machinery and plant,' to come within the 
meaning of the Act, must be the machinery and plant which 
is actually used to transfer the cargo from the ship to the 
quay or vice vend, and does not include plant which is merely 
incidental to the process of loading and unloading. 

As to who are the ' undertakers ' in the case of * machinery 
and plant,' see p. 141. 

PBE1II8E8 ON WHICH MAOHDVERT 18 TBMPOBABILT USED 
m BUILDINa OPERATIONS. — It has been already seen that 
'machinery and plant used in the process of loading and 
unloading to or from a dock, wharf, quay, or warehouse' 
comes within the definition of a factory (p. 122, ante). 

We now come to another kind of machinery. * Factory,' 
according to the definition in this sub-section, includes any 
machinery to which any provision of the Factory Acts is 
applied by the Factory and Workshop Act, 1895.* Sec. 23 of 
that Act applies certain provisions of the Factory Acts to * any 
premises on which machinery worked by steam, water, or other 
mechanical power is temporarily used for the purpose of the 
construction of a building, or any structural work in connection 
with a building' (p. 119, amie). Such premises consequently 
I 58ap46»Yict.c,«7, 
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Sec. 7. (%.) become a ^ factory,' and the section adds that ' the person so 
using any such machinery shall be deeiped to be the occupier 
of a factory.' 

In M'Nicholas v. Dawson and Son ([1899] 1 Q.B. 773 ; 
80 L.T.R. 317 ; 15 T.L.R. 242) a workman was employed by 
a firm of builders who were engaged in erecting a post-office. 
About twenty yards from the post-office was a temporary 
shed, containing a steam-engine which was used to grind 
mortar for use in the building operations, the workman's duty 
being to look after the steam-engine. Whilst so employed he 
sustained personal injuries through an accident. 

It was held that, as the engine was being temporarily used 
for the purpose of the construction of a building, the provision 
mentioned in Sec. 23 of the Factory and Workshop Act, 1895,^ 
had eflfect as if the shed were a factory ; so that a provision 
of the Act, namely Sec. 4 relating to power to make an order 
as to dangerous machines in a factory, applied to the engine, 
which therefore itself came within the definition of a factory 
under this section of the Workmen's Compensation Act. 

By what Collins L.J. called a 'roundabout process' the 
engine itself became a factory as well as the shed in which 
it was situated. By Sec. 23 of the Factory and Workshop 
Act, 1895,* the engine-shed became a factory. By the Work- 
men's Compensation Act any machinery to which any pro- 
vision of the Factory Acts is applied is to be deemed a 
factory. This engine was situated in what was made a factory 
by the Factory and Workshop Act, 1895,* and therefore it was 
made subject to the provisions mentioned in Sec. 23 of that 
Act, and came under the power given by Sec. 4 of the same 
Act to a Court of Sunmiary Jurisdiction to make orders as to 
dangerous machinery in a factory. One of the provisions of 
the Factory Acts hence applied to this engine, which therefore 
became a factory within the meaning of the Workmen's 
Compensation Act. As Collins L. J. said : — * By the Factory 
and Workshop Act, 1895,* the premises are treated as a factory 
for the purpose of reaching the machinery, and the machinery 
so reached is by the Workmen's Compensation Act itself a 
factory — ^a factory within a factory I ' 

\ 68 and 59 Vict, c, ST. 
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MECHANICAL POWER. — What is meant by ' mechanical fl^ 7. <S.) 
power'? 'Mechanical power' means something opposed to 
hand power, and does not include what is in the first place 
manual power, even when the force of that manual power is 
increased by a system of cog-wheels and pulleys. For in- 
stance, a hand-working winch used to lift planks from the 
ground to the higher portions of a building which is being 
constructed is not * machinery driven by steam, water, or 
other mechanical power,' as these words appear to expressly 
exclude hand power. 

In Wrigley v. Bagley and Wright and olheri ([1901] 1 K.B. 
780 ; 84 L.T.R. 415) a firm of engineers contracted with 
the owners of a cotton-spinning factory to put a new driving- 
wheel into a steam-engine, and, for the purpose of lifting the 
wheel, used a hand winch and pulleys. One of their workmen, 
whilst engaged in carrying out this operation, met with an 
acccident which resulted in his death, whereupon a claim for 
compensation was made against his employers on the ground 
that they were * undertakers ' in respect of an * engineering 
work.' The pulleys, it was contended, were * machinery' 
worked by the ^mechanical power' of the winch, though it 
was admitted that the winch itself was worked only by hand 
power. 

The County Court Judge was of opinion that the driving 
power in this case was hand power and not mechanical, and 
the Court of Appeal upheld his decision, Collins L. J. observing 
that with regard to the contention that the work on which 
the deceased was engaged was an 'engineering work,' the 
point was met by the difl&culty that the machinery used was 
not driven by * steam, water, or other mechanical power.' 

It would appear, therefore, that the words *or other 
mechanical power' must be construed as meaning a power 
ejusderti generis with steam and water, which act automatically 
and continuously after having been put in motion in the first 
instance by manual labour, e.g. electricity and hydraulic 
power. (See Bennett v. Aird, 107 Law Times 550.) 
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Sec. 7. ( .) III.~LAnNDRIBS WORKED BT 8TBAH, WATBB, OR 

OTHER UECHANICAL POWER. 

The Act includes, under the definition of ' factory/ * every 
laundry worked by steam, water, or other mechanical power.* 
If it had not been for these words, no laundry of any descrip- 
tion would have come within the Act. They are not included 
in the Factory Acts 1878 to 1891 ; and the provisions of those 
Acts are, by the Factory and Workshop Act 1895,* applied 
only to any * dock, wharf, quay, or warehouse, and so far as 
relates to the process of loading or unloading therefrom or 
thereto all machinery and plant used in that procea^' and to 
premises on which machinery is used for building operations. 
As a laundry could not be said to come under any of these 
heads, in order to include it as a factory it was necessary to 
make special mention of it in the definition. 

MECHANICAL POWER. — For what constitutes ^mechanical 
power/ see note on p. 137, anU, 

UNDERTAKER IN THE CASE OF A FACTORY.— The 'under- 
taker' in the case of a factory is * the occupier thereof within 
the meaning of the Factory and Workshop Acts, 1878 to 1895 ' 
(Sec. 7. (2)). But in none of those Acts, as fiEkr as a factory 
as generally understood is concerned, is there any definition 
of the word * occupier/ It must therefore be taken to have 
its ordinary meaning, and to refer to the person who by 
himself or his workmen occupies and uses a factory for the 
purpose of carrying on his business. 

Where a workman is injured by accident in a factory which 
is not occupied by his employer, the employer is not liable, 
even though the workman was on his employer's business at 
the time of the accident, that is to say, to come within the 
Act, the accident must happen on, in, or about the under- 
taker's own factory. 

For instance, in Frcmds v. Turner Brothen ([1900] I Q.B. 
478 ; 81 L.T.R. 770 ; 16 T.L.R. 105) the respondents, who 
were occupiers of a fjEUjtory, sent some of their men to remove 
an engine, which they had purchased, from another factory, 
half a mUe away. Whilst so engaged in the other fetctory, 
pue of the men was injured, and it was held that his employer^ 
% ^ a^d 51 Vict, c, 68, 
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were not liable because they were not the * occupiers ' of that See. 7. (2.) 
fjEictory, and hence were not ^ undertakers ' within the meaning 
of the Act. 

In Wrigley v. Bagley and Wright and Whittaker and Sont 
([1901] 1 K.B. 780; 84 L.T.R. 415) a firm of engineers 
contracted with the owners of a cotton-spinning factory to put 
a new driving-wheel into the steam-engine belonging to the 
factory. Whilst engaged in fixing the new wheel, a workman 
employed by the engineers met with an accident which caused 
his death. It was held that the deceased man's employers 
were not liable, because they were not * occupiers* of the 
factory where the accident occurred. 

In Malcolm v. McMillan (37 S.L.R. 383) a workman in the 
employment of the occupier of an iron-foundry was sent in the 
course of his employment to repair some pipes in a soap- 
work, and while engaged in this work was killed. It was 
held that his employer was not liable, as he was not the 

* occupier ' of the soap-work. 

In Purves v. SUme and Co. (37 S.L.R. 696) a firm of 
engineers were trying machinery which they had erected in 
another's factory, and whilst doing so, one of their workmen 
was killed. It was held that his employers were not the 

* occupiers' of the factory in question. See also Barclay^ 
Curie and Co,, Ltd. v. M'Kinnon (38 S.L.R. 321). 

The result of these decisions is, that sec. 7 (1) applies only 
to employment in, on, or about the employer's own factory, 
and hence an employer is not liable to workmen whom he 
has sent to fit up machinery in his customer's premises. 
In fact, when a workman leaves his employer's premises 
to work for his employer somewhere else, the employer 
ceases to be an 'undertaker,' and is not liable in com- 
pensation. 

UNDERTAKER IN THE CASE OF A DOCK, WHARF, QUAT, OR 
WAREHOUSE. — Here again the 'undertaker' is the 'occupier' 
thereof within the meaning of the Factory and Workshop 
Acts, 1878 to 1895 ' (sec. 7 (2)), and the * occupier ' is defined 
by Sec. 23 of the Factory and Workshop Act, 1895,* to be ' the 
person having the actual use or occupation thereof, or of any 
* 58 and 6? Vict. c. 87. 
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Sac. 7. (2.) premises within the same or forming paxt thereof (p. 119, 

In Bmnt v. JoU(m and Co, ([1901] A.C. 404 ; 17 T.L.R. 627) 
the respondents, who were ship repairers, owned no dock of their 
own ; and in order to examine and repair the bottom of a ship, 
they hired a dry dock. A workman in their employ was at 
work on the ship, when he slipped off a gangway, fell into the 
dock, and was killed. The House of Lords unanimously held 
that the dock was a factory, and that the respondents were 
* undertakers,' because they had at the time the ' actual use 
and occupation' of the dock. See also Jackson v. Bodger and 
Co. (36 S.L.R. 851.) 

In Abemethy and Co, v. Low (37 S.L.R. 506) a workman 
in the employment of a firm of ship-engineers met with an 
accident while engaged in repairing the boiler of a ship lying 
in a repairing dock in which she had been placed by the 
owners. It was held that the ship-engineers, who were 
appellants, were not liable, as they were not the * occupiers' 
of the dock. * It is not stated,' said the Lord President, * that 
the ship had been put into the hands of the appellants, or that 
they had placed her in the dock, or that they were in possession 
or charge of her there, or that it was requisite for the repairing 
of the boiler that she should be put into a dock at all. It is 
stated that the rates for the occupation of the dock by her 
were paid by her owners, which would suggest that they had 
placed her and were in charge of her there, although the 
appellants were repairing her boilers, while possibly other 
persons may have been executing other repairs upon her. It 
therefore appears to me that the appellants cannot be taken 
to have been the occupiers of the dock in such a sense as to 
make the Act of 1897 apply to them.' 

In Bruce v. Henry and Co, (37 S.L.R. 511) it was held that 
a shipping agent, who imdertook the loading of a vessel and 
used a public dock for that purpose, was not an * occupier ' of 
the dock. No machinery or plant was used by him ; otherwise 
he might have been brought within the Act as the * occupier ' 
of machinery and plant. (See Carrington v. Bannister on 
p. 141.) 
^In Merrill v, Wilson^ Sons and Co.y Ltd. ([1901] 1 K,B. 35 ; 
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83 L.T.R. 490 ; 17 T.L.R. 49) the respondents moored their Sec 7. (3.) 
ship alongside a quay in a dock belonging to a railway 
company, for the purpose of unloading. It being admitted 
that the quay was a factory, the Court of Appeal held that 
they were * occupiers ' of a factory, quite irrespective of any 
machinery or plant being used in the process of loading, on 
the ground that they had the * actual use or occupation of the 
quay, within Sec. 23 of the Factory and Workshop Act, 1895.^ 

* In this case,' said Collins L. J., ' we have a ship moored along- 
side of a quay ; and, for the whole length of the ship, the quay- 
side is devoted to the use of the shipowners for the purpose 
for which quays are used, namely, for the loading and unload- 
ing of a ship and other matters auxiliary thereto. If that is 
not " actual use " of the quay, I do not see what can be.' 

This decision very much extends the liability of shipowners. 
The finding that the fact of a vessel being moored alongside a 
quay to which she intends to discharge renders her owners the 

* undertakers ' of a factory, will make them liable for any 
accident that occurs to a workman sent ashore in the course 
of his employment, both before the loading or unloading is 
commenced and after it is finished, provided it happens on, in, 
or about that portion of the quay to which she is moored. For 
facts of this case, see p. 132. 

UNDERTAKER IN THE CASE OF MAOHINBRT OR PLANT.— 
In the case of machinery or plant used in the process of 
loading or unloading, or used temporarily for the purpose 
of the construction of a building or any structural work in 
connection with a building, the * occupier ' is, by Sec. 23 of 
the Factory and Workshop Act, 1895,^ the person who by him- 
self, his agents, or workmen temporarily uses such machinery 
for such purposes (p. 119, atde). 

In Carrington v. Bannister and Co, ([1901] 1 K.B. 20 ; 83 
L.T.R. 457) a workman met with an accident in the course 
of his employment as one of a gang of men employed by a firm 
of coal shippers for the purpose of unloading coal trucks of a 
railway company into ships lying alongside a quay. The coal 
was unloaded from the trucks and shot into the ships by means 
of a hoist and apparatus on the quayside, worked by hydraulic 
1 68 and 59 Vict. c. 37. 
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Sec 7. (1) power. This machinery belonged to the railway company, but 
the County Court Judge found that the shippers had possession 
and sole control of the entire machinery until the job on which 
they were engaged was finished — a period of two days. The 
only point before the Court of Appeal was whether the 
shippers were, under the circumstances, the * occupiers ' of the 
machinery, and therefore the * undertakers ' within the meaning 
of the Act. It was contended on behalf of the shippers that 
the provision at the end of Sec. 23 (1) of the Factory and 
Workshop Act, 1895, that *the person so using any such 
machinery shall be deemed to be the occupier of a factory' 
referred only to the machinery mentioned in clause (b) of the 
sub-section, and not to the machinery mentioned in clause (a). 
(See p. 119, where section is set out in full.) 

The Court of Appeal rejected this contention, and held that 
as the shippers were clearly persons using the machinery in 
question for the purposes mentioned in clause (a) of the sub- 
section (i.e. for the purpose of loading and imloading to or 
from a quay), they were the occupiers of a factory within the 
latter part of the sub-section. 

As to * undertakers ' in the case of machinery and plant, see 
also Woodham v. Atlantic TranspoH Co. ([1899] 1 Q.B. 15 ; 
79 L.T.R. 395 ; 15 T.L.R. 51) ; Lawton v. Atlantic TranspoH 
Co. (82 L.T.R. 77 ; 16 T.L.R. 181) ; StriaH v. Nixon and 
Bruce ([1901] A.C. 79 ; 84 L.T.R 65 ; 17 T.L.R. 156), which 
are dealt with on p. 122. 

' Mine ' means a mine to which the Coal Mines 
Regulation Act, 1887,^ or the Metalliferous 
Mines Regulation Act, 1872,^ applies. 

The Metalliferous Mines Regulation Act, 1872 2 (sec. 3), 
applies to every sort of mine except a coal-mine, and con- 
sequently it will be seen that the above definition includes 
every description of mine. 

By Sec. 41 of the same Act the word * mine ' includes * every 
shaft in the course of being sunk, and every level and inclined 
1 50 and 61 Vict, c 68. 2 35 and 86 Vict, c 77. 
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plane in the course of being driven for commencing or opening Bee* 7. (S.) 
any mine, or for searching for or proving minerals, and all the 
shafts, levels, plains, works, machinery, tramways and sidings, 
both below ground and above ground, in and adjacent to a 
mine and' any such shaft, level, and inclined plane, and belong- 
ing to the mine. * Shaft ' includes pit. 

By Sec. 3 of the Coal Mines Regulation Act, 1887,^ the Act 
is to apply to * mines of coal, mines of stratified ironstone, 
mines of shale, and mines of fireclay ' ; and by Sec. 75 of the 
same Act the term * mine ' is to include * every shaft in the 
course of being sunk, and every level and inclined plane in the 
course of being driven, and all shafts, levels, planes, works, tram- 
ways and sidings, both below ground and above groimd, in and 
adjacent to and belonging to the mine.' ' Shaft ' includes pit. 

UHDEBTAKEB IN THE CA8B OF A MINB.— In the case of 
a mine the * undertaker' means * the owner thereof within the 
meaning of the Coal Mines Regulation Act, 1887,^ or the 
Metalliferous Mines Act, 1872,' as the case may be' (Sec. 
7. (2)). 

By the Coal Mines Regulation Act, 1887,^ sec. 75, the 
* owner' of a mine means *any person or body corporate who 
is the immediate proprietor or lessee, or occupier of any mine 
or of any part thereof, and does not include a person or body 
corporate who merely receives a royalty, rent, or fine from a 
mine, or is merely the proprietor of a mine subject to any 
lease, grant, or licence for the working thereof, or is merely the 
owner of the soil, and not interested in the minerals of the 
mine ; but any contractor for the working of any mine, or any 
part thereof, shall be subject to this Act in like manner as if 
he were an owner, but so as not to exempt the owner from any 
liability.' 

Sec. 41 of the Metalliferous Mines Regulation Act, 1872,* 
is to the same effect. 

ON, IN, OR ABOUT A MINB.— In Tumhull v. Lamhton 
Collieriss Co., Ltd. (82 L.T.R. 589 ; 16 T.L.R. 369) the deceased 
workman was in the employ of a colliery company, who 
owned a large number of collieries, and also a private railway, 
about twelve miles in length, which connected the various 
1 60 and 51 Vict. c. 58. 2 35 and 86 Vict. c. 77. 
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Sea 7. (a.) collieries with the North-Eastem Railway system. On the 
day of the accident he was driving a train containing coal to 
the coal depot belonging to the colliery company ; and when 
the train arrived at a point three-quarters of a mile from the 
pit's mouth, he met with an accident which caused his death. 
On a claim for compensation being made by his widow, the 
County Court Judge decided in her favour on the ground, 
that, in his opinion, the accident occurred * on ' the Company's 
works and adjacent to their mine. On appeal, Smith L.J. 
said : — * To find the definition of " mine " Sec. 76 of the Act 
of 1887 had to be looked at. Apart from the definition in 
that section, the accident clearly did not happen * on or in or 
about ' the mine, because it happened three-quarters of a mile 
away from the mine. There remained the question whether 
the meaning of the word * mine ' was enlarged by Sec. 76 of 
the Act of 1887 so as to include this spot, three-quarters of 
a mile away. The words in that section, * adjacent to and 
belonging to the mine,' meant physically adjacent to and 
belonging to the mine itself, and not merely belonging to 
the mineowner. In his opinion there was no evidence upon 
which the County Court Judge could find that the spot where 
the accident happened was adjacent to and belonging to the 
mine.' The appeal was accordingly allowed. 

In Monaghan v. United Collieries Ltd. (38 S.L.K. 92) a 
workman in the employment of a colliery company was injured 
whilst uncoupling waggons on a railway near a siding belong- 
ing to the Colliery Company. The length of the siding from the 
colliery to the line was eighty yards ; and though the accident 
happened on the line, it was held that it occurred at a point 
on the line so near to the siding that it came within the words 
* on or about ' the siding, which for the purpose of the statute 
is just as much part of the mine as the underground workings. 
See definition of * mine ' on p. 142. 

* Quarry ' means a quarry under the Quarries 

Act, 1894. 
By Sec. 1 of the Quarries Act, 1894,* the word 'quarry' is 
to include * every place (not being a mine) in which persons 
1 67 and 68 Vict c. 42. 
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work in getting slate, stone, corprolites, or other minerals, Sec. 7. (S.) 
and any part of which is more than twenty feet deep.' 

It will be observed that for any place to become a quarry 
within the meaning of the Quarries Act, 1894,^ some part of it 
must be more than twenty feet deep. The accident need not 
happen on the part which is more than twenty feet deep, but 
it must happen on a place in which people are working for 
the purposes mentioned, and some part of which exceeds that 
depth. 

' Engineering work ' means any work of con- 
struction or alteration or repair of a railroad, 
harbour, dock, canal, or sewer, and includes 
any other work for the construction, altera- 
tion, or repair of which machinery driven 
by steam, or water, or other mechanical 
power is used. 

It is clear that any work of construction or alteration or 
repair of a raihroad, harbour, dock, canal, or sewer is an 
* engineering work * whether machinery driven by steam, water, 
or other mechanical power is used thereon or not ; but to 
constitute * any other work ' an ' engineering work,' there must 
be used in its construction, repair, or alteration machinery 
driven by such means. 

BAILBOAD.— In Fullick v. Evans, (TDimndl omd Co., Lid. 
(84 L.T.R 413 ; 17 T.L.R. 346) the question arose as to whether 
the word * railroad' had the same meaning as the word 'rail- 
way' used elsewhere in tlie Act (see p. 112), or whether it had 
a more restricted meaning. The applicant was employed by 
the respondents in erecting a signal-box on a new railway, 
which was being constructed by another contractor. Whilst 
so employed he was injured by an accident, and on a claim 
for compensation being made, the Ooimty Court Judge held 
that at the time of the accident the applicant was employed 

X 57 and 58 Vict 6.41 
K 
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Sec T. (2.) Qjj^ jjj Qj. aijQut * engineering work ' within the meaning of this 
sub-section, and awarded him compensation. 

On appeal it was contended that the word * raibx)ad ' in the 
definition of * engineering work ' meant only the permanent 
way, the bridges and other works connected therewith, the 
word not being so wide as the word ' railway,' as defined by 
the Kegulation of Railways Act, 1873^ (see p. 112). It was 
admitted that the work on which the applicant was engaged 
would be included in the word * railway,' but in that case the 
applicant's employers would not be the 'undertakers.' The 
Court of Appeal refused to recognise this distinction. Smith 
M.R. observing that he saw no difference between the two 
words, whilst Collins L. J. said that whether the Act spoke of 
a * railroad' or * railway,' in his opinion a signal-box came 
within the term. See note on p. 78. 

ANT OTHER WORK. — ^The words *any other work,' taken 
apart from the rest of the definition, are very wide. They 
refer to work of construction, alteration, or repair of ' some- 
thing' for the construction, repair, or alteration of which 
the machinery is used. What is that * something ' % Does it 
include 'any other work' of any description, provided it is 
work of construction, alteration, or repair, or does it only refer 
to work of the same kind and nature as the work done on a 
railway, harbour, dock, canal or sewer? This question has 
been answered by the Court of Appeal in Cosgrove v. Fart- 
ington (17 T.L.R. 39), where it was held that * any other work ' 
is not limited to work ejusdem generis with that which would 
ordinarily be called engineering work. The applicant was 
engaged in putting' a new top story on to a mill, the work 
including the hoisting of iron girders by means of a steam 
winch, when he was injured by an accident. It was held that 
the employment was an 'engineering work' within this sub- 
section, Smith M.R. refusing to cut down the meaning of the 
section by limiting the words 'any other work' to work 
ijfiisdem generis with the work mentioned in the previous part 
of the sub-section, on the ground that those words were used 
for the purpose of enlarging the meaning of engineering work, 
1 96 and 87 Vict c 48. 
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In Berwickshire County Council v. Middlemiss (37 S.L.B. Sec 7. iX) 
297) a section of road was under repair by a steam roller, with 
a water-cart which was used to water those parts of the road 
on which metal had been placed, in order that they might be 
rolled. As the driver of the water-cart was yoking his horse 
about a quarter of a mile away firom the steam roller, the horse 
bolted, with the result that the driver was run over and killed. 
It was held that the work of repairing roads on which a steam 
roller was employed was an ' engineering work,' and that the 
driver of the cart was employed on, in or about that work at 
the time of the accident. 

In Eeid v. P. B. Fleming and Co, (38 S.L.R. 720) a firm of 
engineers had sold a hay-cutter, and had undertaken to fit it 
up and have it in working order in their customer's premises. 
A workman was engaged in fitting up the hay-cutter, and, in 
doing so, used only manual labour. But from time to time, 
as the erection of the hay-cutter proceeded, it was necessary 
for him to test it, in order to ascertain whether it was so far 
properly fitted, and this he did by applying mechanical power. 
When it was partially erected and the workman was engaged 
in so testing it by mechanical power, his left hand was caught 
in it and injured. 

It was held by the Court of Session that the injured work- 
man was employed on an * engineering work ' of which the 
respondents were undertakers, on the ground that what he 
was doing when he sustained the injury was a ' work ' (which 
was included in the expression 'any other work') for the 

* construction of which machinery driven by mechanical power 
was used.' 

In Bae v. Fraser (36 S.L.R. 782) an air compressor was 
being lifted on to a lorry by means of a hydraulic jack. It 
was held that this was not a work of * construction, alteration, 
or repair ' and therefore not an * engineering work.' 

LIHIT8 OF ENGINEEBINa WORK.— There must be a fixed 
locality in the case of an engineering work, just as in the case 
of a railway, factory, mine, or quarry. The question whether 

* engineering work ' pointed to a locality, or to the work on 
which a man was employed wherever going on, was raised 
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Sec* 7. (1) before the Court of Appeal in Chambers v. Whitehaven 
Harbour Commissioners ([1899] 2 Q.B. 132 ; 80 L.T.R. 586 ; 
15 T.L.R. 341 ; see p. 92, ante). In this case a man 
employed on a dredger dredging a harbour went a mile and 
a half out to sea on a barge filled with mud, which had been 
dredged from the harbour, for the purpose of emptying it into 
the sea, and whilst doing so was drowned. It was held that, 
in order to bring a case within the purview of the Act, the 
employment must be on, in, or about the named locality, 
{e.g, the engineering work) at the time of the accident, and 
consequently no compensation was payable in respect of this 
man's death, as, at the time of the accident, he was a mile 
and a half away from the ' engineering work.' As a matter 
of fact, the Court did not decide whether this particular work 
constituted an * engineering work * or not. 

MECHANICAL POWER. — For what constitutes 'mechanical 
power,' see note on p* 137, aTite. 

UNDERTAKER IN THE CASE OF AN ENGINEERINa WORK.— 

The 'undertaker' in the case of an engineering work means 
'the person undertaking the constmction, alteration, or repair' 
(Sec. 7 (2)). 

* Undertakers ' in the case of a railway means 
the railway company ; in the case of a factory, 
quarry, or laundry means the occupier thereof 
within the meaning of the Factory and Work- 
shop Acts, 1878 to 1895 ; in the case of a 
mine means the owner thereof within the 
meaning of the Coal Mines Regulation Act, 
1887, or the Metalliferous Mines Regulation 
Act, 1872, as the case may be, and in the case 
of an engineering work means the person 
undertaking the construction, alteration, or 
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repair ; and in the case of a building means see. 7. (3.) 
the persons undertaking the construction, 
repair or demolition. 

For remarks on * undertakers ' generally, see p. 88. 

For * undertakers ' in the case of a railway, see notes 
on p. 114. 

For * undertakers ' in the case of a factory, quarry, or laundry, 
see notes on p. 138. 

For * undertakers* in the case of a mine, see notes on p. 143. 

For * undertakers ' in the case of an engineering work, 
see p. 148. 

For * undertakers' in the case of a building, see p. 110. 

For 'undertakers' in the case of a dock, wharf, quay, or 
warehouse, see p. 139. 

For * undertakers ' in the case of machinery and plant, see 
p. 141. 

' Employer * includes any body of persons cor- 
porate or unincorporate and the legal personal 
representative of a deceased employer. 

This definition is very advantageous to workmen, as they 
can now recover compensation notwithstanding the death of 
their employers, whereas under the old law the liability of 
the employer ceased with his death. If, for instance, a 
defendant in an action under the Employer's Liability Act, 
1880,^ dies before judgment is obtained against him, the cause 
of action ceases, as his personal representative will not be 
held liable to pay {Oillett v. Firhanh, 3 T.L.R. 618). But a 
claim for compensation can be made against an employer's 
personal representative just as against the employer himself. 

By Sec. 1 (1) the 'employer' is made liable to pay com- 
pensation, but a reference to Sec. 7 will show that in all cases 
it is in fact the 'undertaker' who is liable to pay, whether he 
is the employer or not (see notes on p. 15). It is presumed, 
then, that the 'undertaker' is included in this definition of 
1 48 and 44 Vict. c. 42. 
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Sec. 7. (2.) 'employer,' so that if the * undertaker' dies, his liability will 
descend to his legal personal representative. 

'Workman' includes every person who is 
engaged in an employment to which this 
Act applies, whether by way of manual labour 
or otherwise, and whether his agreement is 
one of service or apprenticeship or otherwise, 
and is expressed or implied, is oral or in 
writing. Any reference to a workman who 
has been injured shall, where the workman 
is dead, include a reference to his legal 
personal representative or to his dependants, 
or other person to whom compensation is 
payable. 

EVERY PERSON. — The expression * every person who is 
engaged in an employment to which this Act applies, whether 
by way of manual labour or otherwise,' makes this definition 
very extensive. It appears to include any person who is 
employed on, in, or about any of the employments mentioned 
in Sec. 7 (1), whether he is engaged in manual labour or not. 
If so, the term ' workman ' includes clerks, foremen, managers, 
etc., who are employed on the premises mentioned in that 
sub-section, even though they have no manual labour to 
perform at all. If that is so, the Workmen's Compensation 
Act will apply to a much more numerous class of servants 
than does the Employer's Liability Act, 1880, under which 
* workman' means *any person being a labourer, servant in 
husbandry, journeyman, artificer, handicraftsman, miner, or 
otherwise engaged in manual labour.^ Under the latter Act 
only workmen engaged in some kind of manual labour are 
included, but under this Act it appears to make no difference 
whether they are engaged in manual labour or not, provided 
the accident happens when they are engaged on, in, or about 
1 48 and 44 Vict. c. 42 8. 8 ; and 88 and 89 Vict. c. 90 8, 10, 
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one of the employments specified in Sec. 7 (1). Thus, if a See. 7. (2.)! 
clerk, engaged in a factory, met with an injury caused by 
accident arising out of and in the course of hiis employment 
on, in, or about the factory, it appears that he could recover 
compensation from the undertakers just as a labourer could, 
because he is a ' person engaged in an employment to which 
the Act applies,' otherwise than by manual labour. 

CAN AN INDEPENDENT CONTRACTOR BE A 'WORKMAN'? 

— This question came before the Court of Appeal in Simmons 
V. Favlds (17 T.L.R. 352). The applicant was a foreman 
bricklayer, who was injured by an accident while engaged in a 
building operation. The applicant had contracted with Faulds 
to do the job in question for £160, the applicant to find the . 
labour and tools but not any of the material, and to be paid as 
the work progressed. Upon these facts the County Court 
Judge was of opinion that the applicant, though he was a sub- 
contractor, was a ' workman ' within the meaning of the Act. 
The Court of Appeal allowed an appeal. Smith M.R. saying 
that the Act applied to workmen only, and not to contractors, 
and the evidence was clear in that case that the applicant was 
a contractor. 

From the report of the case, which is very brief, the Court 
does not appear to have stated upon what grounds it was of 
opinion that a contractor could not be a workman. This is to 
be regretted, as owing to the wording of the definition it does 
not seem necessary that the workman should be in the service 
of the employer at all. The expression * workman' includes 
' every person who is engaged in an employment to which the 
Act applies,' and ' whether his agreement is one of service or 
apprenticeship or otherwise.' It appears that it would include 
an independent contractor, who is injured whilst engaged 
upon one of the employments specified in Sec. 7 (1), for 
though the contract with the undertaker would not be one 
of service, it would be an agreement ' made otherwise.' Such 
a case came before the Judge of the Greenwich County Court 
in Burrell v. Avis (106 Law Times 61). The respondent was 
a builder, and Burrell entered into a contract with him to do 
the 'carcassing' to two houses, the respondent finding the 
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Sea 7. (2.) materials, but Burrell finding the tools and paying the labourer 
who assisted him. Burrell worked as and when he liked 
without consulting the respondent, who had no power to 
dismiss him as he was working under the contract. On one 
occasion, when going up a step-ladder for the purpose of his 
work, he fell and was Idlled. On these facts it was contended 
that Burrell was not a workman, but an independent con- 
tractor, whereas the Act contemplated th^ relationship of 
master and servant. On the other hand, it was contended 
that he was a workman, and came within the definition in 
this Act — ^a contention which the County Court Judge 
accepted. 

Following the argument used in that case, that Burrell 
came within the words *or otherwise,' it is difficult to 
see why an architect who is injured on a building, which is 
within the Act, cannot obtain compensation from the under- 
taker. True, he is not a workman in the ordinary sense, as 
the relationship of master and servant does not exist between 
the undertaker and him ; but he is nevertheless engaged in an 
employment to which the Act applies (namely, on, in, or 
about the building), and his agreement with the undertaker, 
though not one of service or apprenticeship, is one made 
* otherwise.' 

The same point as to whether a contractor or sub-contractor 
could be a workman was raised in the Scotch case of McGregor 
V. Dansken (36 S.L.E. 393), where the Second Division of the 
Court of Session (Lord Young dissenting) held that he 
could not, on the ground that a contractor was impliedly 
excluded from claiming compensation by the terms of Sec. 4 of 
the Act. Whether the decision itself was right or not, it is 
submitted that the ground upon which it was arrived at is 
clearly wrong. The question before the Court was whether the 
contractor was a workman or not. If he was a workman 
within the Act, there is nothing in Sec. 4 to take away his 
right to compensation ; on the contrary, that section, as isi 
as the workman is concerned, is an enabling and not a dis- 
abling one. 

On the other hand, in the Scotch case of Dunlop <md Co. v. 
M'Cready (37 S.L.R. 779), which came before the First 
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Division of the Court of Session, the Lord President expressed See. 7. (f .) 
his opinion that under certain circumstances a contractor could 
he a workman within the meaning of the Act * The words 
" or otherwise " in the definition/ he said, * mean whether his 
agreement is otherwise than one of service, or otherwise than 
one of apprenticeship, showing that the benefits of the Act a/re 
not confined to persons under conJtra>cts of service or apprevUice- 
ship* 

In view of the difficulties that surround the question, it 
seems unfortunate that the Ck)urt of Appeal in Simmons v. 
Favlds {supra) did not express an opinion as to the grounds on 
which they came to the conclusion arrived at, as it would have 
heen a guide for Arbitrators in the future. Of course, as the 
decision stands, it must be followed, but it is to be hoped that 
a clear elucidation of what classes of people the definition of 
* workman' includes will be shortly forthcoming. 

LEGAL PERSONAL REPBESEHTATIVE OB DEPENDANTS.^ 

A deceased workman's legal personal representative is his 
executor or administrator, and the term * dependants' is 
discussed under the next definition. As to the exercise of 
the option given by Sec. 1 (2) (6) and Sec. (6), when the 
workman is dead, see p. 21. 

OTHER PERSON TO WHOM COMPENSATION IS PAYABLE. - 

The * other person' here mentioned is the person to whom 
are due the expenses of the deceased workman's medical 
attendance and burial (Schedule I. (1) (a) (iii) and (4)). 

WHO IS TO INSTITUTE PROCEEDINGS WHEN THE WORK- 
MAN IS DEAD? — By this sub-section *any reference to a 
workman who has been injured shall, where the workman is 
dead, include a reference to his legal personal representative 
or to his dependants, or other person to whom compensation 
is payable.' The intention of this appears to be, that if there 
is a personal representative, he is the one to commence pro- 
ceedings ; but if there is none, that then the dependants are 
to proceed, and that, failing both personal representative and 
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Sea 7. (1) dependants, the * other person shall have the right to take 
proceedings to recover compensation.' This view is borne out 
by a reference to Schedule I. (4), which provides that the 
payment of compensation, in case of death, is to be made to 
the legal personal representative of the workman, or, if he has 
none, to or for the benefit of his dependants, or, if he has no 
dependants, to the person to whom the expenses are due. 
From this also it appears that the personal representative has 
the right to make the claim on behalf of the dependants or 
of the person to whom the expenses are due. Turning to the 
Rules, it will be seen that Eule 4 provides that an applica- 
tion on behalf of the dependants of a deceased workman shall 
be made by the legal personal representative, if any, but that 
if there is no such legal personal representative, the applica- 
tion may be made by the dependants themselves. Thus it 
would appear that the Rules do not permit the dependants to 
make a claim if there is a legal personal representative (though 
it is doubtful whether they have power to prevent them doing 
so), and it is here that the difficulty arises. If the dependants 
are bound to proceed by means of the legal personal represen- 
tative, circumstances might arise which would prevent them 
from obtaining compensation at all. The legal personal repre- 
sentative and the dependants might have conflicting interests. 
Supposing the legal personal representative were not a depend- 
ant, but had a claim under Lord Campbell's Act,^ it would 
be to his interest to proceed under that Act to obtain damages 
for himself and the dependants. But it might be to the 
advantage of the dependants to obtain the fixed compensation 
provided by this Actj in which the legal personal representa- 
tive could not share. I^ then, the legal personal representa- 
tive refuses to act, can the dependants themselves proceed to 
arbitration ? By the Act, the dependants are entitled to com- 
pensation, and it would be strange if they could not commence 
proceedings to obtain it. If, again, the legal personal repre- 
sentative commences proceedings under Lord Campbell's Act,^ 
can the dependants proceed at the same time under this 
Act ? If so, is the personal representative, who is entitled 
to damages, to be deprived of his rights because the depend- 
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ants have obtained compensation, or tncc t^^rxa? Such Sec 7. (2^) 
questions are technical, indeed, but they may arise owing to 
the wording of this sub-section. 

* Dependants * means — 

(a) in England and Ireland, such members of 
the workman's family specified in the 
Fatal Accidents Act, 1846,^ as were 
wholly or in part dependent upon the 
earnings of the workman at the time of 
his death ; and 

(6) in Scotland, such of the persons entitled 
according to the law of Scotland to sue 
the employer for damages or solatium in 
respect of the death of the workman, as 
were wholly or in part dependent upon 
the earnings of the workman at the time 
of his death. 

The members of the workman^s family specified in the Fatal 
Accidents Act, 1846,^ otherwise known as Lord Campbell's 
Act, are the wife, husband, parent (which includes father and 
mother, grandfather and grandmother, and stepfather and 
stepmother) and child (which includes son and daughter, 
grandson and granddaughter, and stepson and stepdaughter) of 
the person whose death has been caused. 

Hence in the event of the death of a workman from injuries 
caused by accident under such circumstances as to bring it 
within the Act, any or all of the above-named relations or 
connections can recover compensation, provided he, she, or 
they were wholly or in part dependent upon the earnings of 
the workman at the time of his death. 

A * child' will not include an illegitimate child, as an 

19 and 10 Vict. 0.98. 

3 9 and 10 Vict. 0. 98| Sections 2 and 6. 
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Sec. 7. (2.) illegitimate child is not a * child' within the scope of Lord 
Campbell's Act^ {Dickinson v. North-Eastern Railway Co., 
33 L.J.Ex. 91). Consequently a bastard has no claim for 
compensation in respect of the death of a parent, nor has a 
parent in respect of the death of a bastard child (Clement v. 
Thomas Bell and Sons, 36 S.L.R. 725), 

A DEFENDANT MUST BE DEPENDENT. — A dependant must 
to some extent have been dependent upon the earnings of the 
deceased workman for the ordinary necessaries of life, having 
regard to his class and position in life ; it is not enough that 
he merely derived pecuniary benefit from such earnings. 
Whether an applicant is in that sense a dependant is a 
question of fact for the Arbitrator to decide in each particular 
case, and his finding will not be set aside by the Court of 
Appeal, excepting on the ground that there was no evidence 
to support it 

In Simmons v. WhUe Brothers ([1899] 1 Q.B. 1005 ; 80 
L.T.E. 344 ; 15 T.L.R. 263), the deceased was a boy of fourteen 
in the same employ as his father. The evidence showed that 
the deceased lived with his father and mother. He brought 
his wages home weekly, and they were taken by his parents 
and put into what formed a common fond, his father giT 'ng 
him a portion of his wages for pocket-money, the rest hel|>ing 
to maintain the family. The County Court Judge found that 
the parents were in part dependent on the earnings of the 
deceased, and this decision was upheld by the Court of 
Appeal on the ground that they would not say that there 
was no evidence on which the County Court Judge could 
find as he did. 

The decision in Davies v. The Main Colliei-y Co., Ltd, (80 
L.T.E. 674 ; and on Appeal [1900] A.C. 358 ; 83 L.T.R. 83; 
16 T.L.E. 460) was to the same effect, though there was perhaps 
less evidence of actual dependency on the earnings of the boy. 
The father and mother lived together in a common household 
with their six children, including the boy who was killed. 
The father earned 25s. a week, one of the daughters earned 
12s., another 7s., the boy 8s., and the mother and the other 
three children nothing. The money earned was put into a 
oommon fdnd, and was used for the purpose of the oommon 

lOandlOVioUaei. 



Digitized 



by Google 



WORKMEN'S COMPENSATION ACT, 1897 I57 

household. The County Court Judge assumed that the boy's 8«c 7* (1) 

keep would amount to 5s. a week, and held that the applicants 

were dependent' on his earnings, and accordingly made an 

award in their favour. On appeal it was contended that there 

was no evidence that the father was dependent on the earnings 

of the deceased boy for any necessaries of life, but the Court 

of Appeal were of opinion that there was, and refused to 

interfere with the award. The case was taken to the House 

of Lords with the same result, all the Lords of Appeal being 

of opinion that there was dependency in the case. 

See also Savoury v. Oreat Northern Railway Co. (107 Law 
Times 236). 

WHOLLY OB m PART DEPENDENT.— It is for the Arbitrator 
in each case to determine, not only whether the applicant is 
dependent, but also whether he is wholly or in part dependent, 
and in the latter event to decide to what extent he was 
dependent. 

In the case of death, where dependants were wholly 
dependent upon the earnings of the deceased, with one 
exception, no discretion is left to the Arbitrator as to the sum 
he shall award. Whether there be only one dependent left 
or many, the award must be for a sum equal to three years* 
wages. The one exception is that, where the three years' 
wages exceed £300, only that amount can be awarded. 
(Schedule L (1) (a) (i).) 

Supposing a husband and wife are both earning wages (e.g., 
the husband 25s. a week and the wife 18s. a week), when the 
husband is killed by an accident. On a claim for compensation 
being made by the wife, can it be said that she was wholly 
dependent upon the earnings of her husband at the time of his 
deaih ? There can be no doubt that she was partially depen- 
dent, but it is submitted that where the wife at the time of her 
husband's death was earning enough to keep herself^ it cannot 
be said that she was wholly dependent upon his earnings. 
This question was considered in the Scotch case of Cunningham 
V. James McGregor and Co. (38 S.L.R. 574), where it was 
proved that a husband who was killed, had for three years 
preceding his death lived apart from his wife and family, and 
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Sec. 7. (2.) his contribution towards their support was only about £b a 
year. It was held that the widow was wholly dependent on 
her husband at the time of his death, as she had herself only 
occasional and precarious employment, and her main means of 
support were charitable contributions by her relatives. It 
was pointed out, however, in the judgments delivered that the 
decision might have been different if she had been earning her 
own livelihood. As, however, in the case of partial dependency 
there is nothing to prevent an Arbitrator, if he thinks fit, from 
awarding the s^-me amount of compensation as he could award 
where the dependant was wholly dependent, it matters little 
whether, under the circumstances mentioned, he regards the 
wife as being wholly or partially dependent. (See p. 172.) 

Supposing again, under similar circumstances, the wife is 
killed by an accident. Can the husband be said to be depen- 
dent upon her earnings at the time of her death? The 
husband is included as a member of the workman's family in 
Lord Campbell's Act^ (see p. 155), and though earning enough 
to keep himself and family, if the wife's earnings in fact 
helped to maintain the family, then, in view of the decision in 
Davies v. Main Colliery Co., Ltd. {8upra\ it is submitted that 
an Arbitrator would be justified in holding that the husband 
was in part dependent upon the earnings of his wife. 

SOME WHOLLY, OTHERS IN FART DEPENDENT.— K there 
are some wholly dependent and others partially dependent, 
does the claim by those who are wholly dependent exclude 
those who are only in part dependent ? In other words, does 
the fact that the deceased left a dependant wholly dependent 
on him exclude the claim of one who was in part depen- 
dent upon him ? In a case in Scotland, Fagan v. Murdoch 
(36 S.L.B. 921) this question was answered in the aflirmative, 
on the ground that Schedule I. (1), which provides for the 
amount of compensation to be awarded, presents three 
alternative cases which are mutually exclusive. That is to 
say, if there are dependants wholly dependent, then the 
employer has to pay three years' wages ; but if there are not, 
then the partial dependants come in, whereas if the deceased 
i9&ndlOVict.c. oa.! 
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has lefb any wholly dependants, the Act provides nothing for Sec. 7. (1) 
those partially dependent The argument is based on the 
words appearing at the commencement of Schedule I. (1) 
(a)(i)(ii)and(iu). 

This decision does not appear to be the correct interpretation 
of those clauses. Though it is a possible construction of 
them, taken with other words in the Act, it appears to be too 
narrow a one. There are other clauses in the Schedule which 
show that it was the intention of the Legislature that both 
those who are wholly and those who are in part dependent 
are intended to share in the benefit. Schedule L (1) (a) (i) 
appears to simply give directions for ascertaining the total 
amount of compensation to be paid, and not to decide as to 
whom that ascertained amount shall be paid. Schedule I. (4) 
directs that 'payment shall, in case of death, be made to the 
legal personal representative of the workman, or, if he has 
no legal personal representative, to or for the benefit of hU 
dependants ' ; and Schedule I. (5) states that ' any question as 
to who is a dependant, or as to the amount payable to each 
dependant, shall, in default of agreement, be settled by 
arbitration.' Again, the definition of 'dependants' given in 
this sub-section of the Act appears to include aU dependants, 
whether wholly or in part dependent, and consequently it 
would appear that there is nothing in either the Act or 
Schedule I. to show that the existence of persons wholly 
dependent excludes the claims of persons who are in part 
dependent, but rather that the total amount of compensation, 
when once ascertained under Schedule I. (1) (a) (i) must be 
distributed by the Arbitrator, as he thinks fit, among those 
wholly and thase in part dependent. 

DEPENDENT AT THE TIME OF HIS DEATH. — These words 
will probably be construed to mean 'dependent at the time 
of the accident which caused his death.' Death does not 
always occur immediately after the accident ; a man might be 
injured in an accident and linger on for some weeks before he 
died. Suppose such a case occurred. A is injured by accident 
on January 1 so seriously that he is taken to a hospital, 
where he lies for five months, and then dies on June 1. 
Puring those five months negotiations might have been 
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Sec 7. (2.) proceeding, for payment to the injured man of compensation 
in weekly sums, but no agreement come to. On June 1 
there could not be any one dependent upon his earnings at 
the time of his death, for he had earned nothing since 
January 1. Yet the Act must be intended to include such 
a case, and although the point has not been brought before 
the Court of Appeal, it will no doubt be held that the words 
'at the time of his death' must not be so strictly construed, 
as to exclude from the benefit of the Act dependants, who 
were dependent upon the earnings of the deceased at the time 
when he met with the injury which eventually caused his 
death. 

These words also show there is a distinction between 
dependency under this Act and dependency under Lord 
Campbell's Act^^ though the persons who are entitled to 
receive compensation, as we have already seen, are the same. 
If an applicant has to be one who was dependent on the 
earnings of the deceased 'at the time of his death,' this Act 
will not include one who, having received past pecuniary 
assistance, has a reasonable expectation of receiving assistance 
in the future, though at the time of the death of the deceased 
he was in actual receipt of no relief from him. Yet he could 
recover under Lord Campbell's Act ^ under such circumstances, 
as under that Act the plaintiff need not be receiving pecuniary 
assistance at the time of the death, provided that there are 
circumstances to show that there was a reafionable expectation 
of future pecuniary help. (See Hetherington v. Norih-Ectstem 
Railway Co., 9 Q.B.D. 160.) 

POSTHUMOUS CHILD. — Can a posthumous child be regarded 
as being 'dependent upon the earnings of the workman at 
the time of his death ' ? It has been held that, under Lord 
Campbell's Act,^ a posthumous child, if bom within due time, 
has a right of action (The George amd Richa/rd, L.B. 3 Adm. 
466). It is thought^ then, that such a child has a right to 
compensation. The difficulty of the question is in the words 
' dependent at the time of his death.' But as a posthumous 
child is generally considered in esse for its benefit, but not for 
its prejudice, it is submitted that it will be dependent within 

1 9 and 10 Vict e. 98. 
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the meaning of the Workmen's Compensation Act. The Sec, 7. (2.) 
question is of importance when a claim for compensation is 
made by a widow in respect of the death of her husband, and 
the Arbitrator has to determine whether he can order any sum 
to be invested for the benefit of a posthumous child. 

(3) A workman employed in a factory which is sec« 7. (3.) 
a shipbuilding yard shall not be excluded from 
this Act by reason only that the accident arose 
outside the yard in the course of his work upon 
a vessel in any dock, river, or tidal water near 
the yard. 

This Act does not ordinarily apply to ships or seamen, but 
where a workman is employed in a shipbuilding yard, which 
is a factory, he will have the benefit of it though the accident 
occurred outside the yard, provided it arose in the course of 
his work on a vessel in any dock, river, or tidal water near 
the yard. 

To make a shipbuilding yard a factory, there must be steam, 
water, or other mechanical power used in it (41 and 42 Vict, 
c. 16 s. 93, Schedule IV. (24). See p. 116, mJU), 

NEAR A BHlPBUILDma YARD. — The question whether the 
dock, river, or tidal water is *near' the shipbuilding yard is a 
question of fact to be determined by the Arbitrator. In 
BwrdoAj, Curie and Co. v. McMillan (37 S.L.R. 61) a workman 
was injured while working on a ship which had been removed 
from the shipbuilding yard to a dock about two miles away, 
in order to be completed. The Sheriff-Substitute decided 
that under the circumstances the dock was *near' to the ship- 
building yard, and on appeal the Court of Session held that 
the question whether a dock was near a yard was one of fact 
and not of law, and that the appeal was therefore incompetent. 
But the Court expressed its agreement with the finding of the 
Sheriff-Substitute on the facts, Lord M*Laren observing that 
the expressioii *near a shipbuilding yard' must receive a 
wider meaning than the expression * on, in, or about ' a factory, 
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Sec 7. <8.) because if the words had meant the same thing, this sub-section 
would have been altogether unnecessary. 

RBPAIBS TO SHIP IN A DOCK.— The fact that repairs are 
being done to a ship in a dock does not make the dock a 
* shipbuilding yard' within the meaning of the Factory and 
Workshop Act, 1878,i Schedule IV. Part II. (24), and there- 
fore a * factory ' within the meaning of this sub-section of the 
Workmen's Compensation Act. {^Bpefojwr v. Livett Fra/nk <md 
Son [1900] 1 Q.B. 498 ; 82 L.T.R. 75 ; 16 T.L.R. 179 (see 
p. 129, ante); Ahemeihy cmd Co. v. Low, 37 S.L.R. 606; 
Jackson v. A, Rodger and Go,, 37 S.L.II. 390). 

Sec. 8.(1.) 8. — (1.) This Act shall not apply to persons in 

to'woAmSS the naval or military service of the Crown, but 

mt^ft^' otherwise shall apply to any emplojrment by or 

under the Crown to which this Act would apply 

if the employer were a private person. 

Sec 8. (2.) (2.) The Treasury may, by warrant laid before 

Parliament, modify for the purposes of this Act 

their warrant made under section one of the 

Superannuation Act, 1887,2 and notwithstanding 

anything in that Act, or any such warrant, may 

frame a scheme with a view to its being certified 

by the Registrar of Friendly Societies under this 

Act. 

By this section all persons engaged in the service of the 
Crown, except those engaged in naval or military service, in 
any of the employments to which the Act applies, come 
within the Act. The Treasury, like any other employer, may 
frame a scheme which their workmen may accept instead of 
the benefits conferred by the Act, but such a scheme must be 
certified by the Registrar of Friendly Societies according to 
the provisions of Sec. 3. The following extract is taken from 

1 41 and 42 Vict c 16. a 60 and 61 Vict, c 67. 
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the report of the Chief Registrar of Friendly Societies for Sec. 8. (2.) 
1899 (Part A, p. 24), which shows that such a scheme has 
been certified and is now in operation ; — * On the 24th June 
1898, their Lordships transmitted to me a scheme which they 
had caused to be prepared. On the 27th June they directed 
a further conmiunication to be addressed to this office as to 
that part of the scheme relating to injury pay, and on the 
2nd July they modified the scheme by substituting for some 
of its provisions the exact provisions of the Act. A notifica- 
tion was drawn up in the usual way of the contents of the 
scheme, and was transmitted to the various departments 
interested, which were requested to cause copies to be hung 
up in every workshop where men aflfected by the scheme were 
to be found, giving them the usual opportunity of addressing 
commimications to the Registrar. As a result twenty-three 
communications were received, and these were taken into 
consideration by the Treasury Authorities and the Registrar, 
and answers given to them. The scheme, in a somewhat 
modified form to meet the suggestions of some of the workmen, 
was finally certified on 17th May 1899.' 

9. Any contract existing at the commencement see. 9. 
of this Act, whereby a workman relinquishes any S^ e^wSfT 
right to compensation from the employer for"^*^"^ 
personal injury arising out of and in the course 
of his employment, shall not, for the purposes 
of this Act, be deemed to continue after the 
time at which the workman's contract of service 
would determine if notice of the determination 
thereof were given at the commencement of 
this Act. 

Contracting out, except as provided for in Sec. 3, is not 
permitted under this Act, and therefore this section provides 
for the determination of all such contracts that were in 
existence when the Act came into operation. 
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Sec. 9. FOR THE FUBPOSES OF THIS ACT.— A contract in exist- 

ence is only determined *for the purposes of this Act.' This 
section therefore will not a£fect any existing contract by whidi 
the workman foregoes any rights under the Employees Liability 
Act, 1880,' or at common law. 

860.10.(1.) 10. — (1.) This Act shall come into operation 
Mdihort^* on the first day of July one thousand eight 
**"•• hundred and ninety-eight. 

See. 10. (2.) (2.) This Act may be cited as the Workmen's 
Compensation Act, 1897. 

1 48 and 44 Vict. c. 42. 
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FIRST SCHEDULE 

SCALE AND CXJNDITIONS OF COBfPENSATION 

Scale 

(1.) The amount of compensation under this fudied. i 
Act shall be — 

(a) Where death results from the injury — 
(i) If the workman leaves any dependants 
wholly dependent upon his earnings at 
the time of his death, a sum equal to 
his earnings in the employment of the 
same employer during the three years 
next preceding the injury, or the sum 
of one himdred and fifty pounds, which- 
ever of those sums is the larger, but 
not exceeding in any case three hundred 
pounds, provided that the amount of 
any weekly pajrments made imder this 
Act shall be deducted from such sum, 
and if the period of the workman's 
employment by the said employer has 
been less than the said three years then 
the amount of his earnings during the 
said three years shall be deemed to be 
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156 times his average weekly earnings 
during the period of his actual employ- 
ment under the said employer ; 

(ii) If the workman does not leave any such 
dependants, but leaves any dependants 
in part dependei;it upon his earnings 
at the time of his death, such sum, not 
exceeding in any case the amount pay- 
able under the foregoing provisions, 
as may be agreed upon, or,. in default 
of agreement, may be determined, on 
arbitration under this Act, to be reason- 
able and proportionate to the injury to 
the said dependants ; and 

(iii) If he leaves no dependants, the reason- 
able expenses of his medical attendance 
and burial, not exceeding ten pounds. 

WHERE DEATH RESULTS FROM THE INJURY. — The de- 

pendants are only entitled to compensation when * death results 
from the injury,' and as by Sec. 1 (1) the injury must be 

* caused ' by accident, it follows that, for the dependants to be 
entitled to compensation, the d^ath must he caused by accident. 
What, then, is the position when death is not caused by, but 
only accelerated by, the injury? Take the case of a man 
suffering from phthisis, who in any case would have died 
within six months, but owing to injuries received by accident, 
dies within six weeks, not from those injuries but from his 
previous complaint, his death being only accelerated by the 
injuries he sustained. Under such circumstances, can it be 
said that his injuries ^ resulted in death ' or that his death 

* was caused by accident ' ? It is submitted that it cannot, as 
the cause of death was phthisis, which was present before the 
.injuries were sustained. See Hensey v. White on p. 2. 
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When the workman does not die, but some disease which 8ehe<L L 
he had is accelerated by the accident, it is possible to com- ^*' ^ 
pensate him proportionately to the injury suffered by making 
a terminable award, the weekly payments to be continued 
during the period of incapacity attributable to the accident. 
(See Wa/rd v. London and North-Western Railway Co. at 
p. 173.) But in the case of death this could not be done, as 
the amount of compensation is a fixed sum. 

BEPENDAMTS. — For definition of * dependants' see Sec. 7 
(2), and notes thereon at p. 155. 

AT THE TIMB OF HIS DEATH. — For the meaning of these 
words see notes under Sec. 7 (2) at p. 159. 

AMOUNT OF 001IFEN8ATI0N IN CASE OF DEATH. — The 
amount of compensation payable when death results from the 
injury may be considered under the following three heads : — 
I. When there are dependants wholly dependent. 
II. When there are dependants in part dependent. 
III. When there are no dependants. 

I.— DEPENDANTS WHOLLY DEPENDENT. 8che<L L 

(1.) (a) 0). 

(a) Where the workman has been in the employment of 

the same employer during the three years preceding 

the injury. 

In this case the amount of compensation is a sum equal to 

the workman's earnings during the three years preceding the 

injury, or ;£150, whichever sum is the larger, but in no case 

must it exceed jg300. Hence no difficulty can arise in arriving 

at the sum to be paid, as it is calculated from the exact 

amount earned during a fixed period. 

(6) Where the workman has not been in the employment 

of the same employer during the three years preceding 

the injury. 

In this case the amount of compensation is a sum equal to 

156 times his average weekly earnings during the period of his 

actual employment by the same employer, or ;£150, whichever 

sum is the larger. The minimum sum of £150 applies not only 

to cases where the workman has been in the employment for 

three years, but also to cases where he has not been so long 

employed ; that is to say, when the period of employment has 
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Sdied. L been less than three years, the amount that can be awarded 
is not limited to 156 times the workman's average weekly 
earnings where that sum is less than ;£150 {Bxib&ri Forrester 
and Co. v. M'CcUlum, 38 S.L.R. 448. See dictum of Lord 
Macnaghten in Lysons v. Knowles [1901] A.O., at p. 93). 
Similarly the maximum amount of compensation, viz. ;£300, 
that can be awarded applies both to cases where the workman 
has been three years in the same employment and cases where 
he has not been so long employed. {Russell v. WLuskey^ 37 
S.L.R. 931.) 

In a Scotch case {Leonard v. William Baird and Co,, Ltd., 
38 S.L.K. 649), it has been held that where a man was killed 
by accident arising out of and in the course of his employment, 
his widow was entitled to the alternative sum of ;£150, 
although he died before he had time to earn any wages. The 
deceased was a miner, and was killed after he had descended 
his employer's pit but before he had actually commenced work. 
Dealing with the * earnings,' no sum could be arrived at, and 
the sum was therefore fixed according to the alternative given 
in Schedule I. (1) {a) (i). Had the man, however, only been 
incapacitated, it is difficult to see how he could have recovered 
any compensation, as, in the case of incapacity, the com- 
pensation payable is calculated on his * average weekly earn- 
ings,' and there is no alternative as there is in this clause. 
(See Schedule I. (1) (6).) 

In another Scotch case, Doyle v. Beattie and Sons (37 S.L.R. 
915), it was held that where the injuries do not immediately 
incapacitate a workman, who accordingly returns to work after 
the accident and is ultimately incapacitated, his earnings 
during the period since the accident can be taken into account. 

AVERAGE WEEKLY EARNINGS. — The decision of the Court 
of Appeal that, to enable the * average weekly earnings' to be 
ascertained, there must be * earnings ' for at least two weeks, has 
been reversed by the House of Lords (Lysons v. Andrew Knowles 
and Sons, Ltd., and Stuart v. Nixon and Bruce [1901] A.C. 
79 ; 84 L.T.R. 65 ; 17 T.L.R. 156). The effect of the decision 
of the Court of Appeal was that, to come within the Act, a 
workman must have been employed for at least two weeks by 
thejsame employer.} ^This, however, is no longer law, and the 



Digitized 



by Google 



WORKMEN'S COMPENSATION ACT, 1897 169 

right to compensation is not restricted to employment by the > 
week, OP for weekly wages, or for two weeks at least, but ^ ' '* * 
employment by the day for one or more days is yrithin the 
Act. 

For further notes on this subject and as to what constitutes 
a week, see p. 175. 

AVBKAOB WBBKLT BABHIHaS : HOW ARRIVED AT.— If a 
workman has been employed continuously for two weeks or 
more, no difficulty arises in assessing the amount of com- 
pensation, as the average weekly earnings are easily found by 
dividing the total earnings by the number of weeks he has 
been employed. 

But if there has been a break in the employment — through 
sickness, for instance — the question then arises, how is the 
average to be found? Are the total earnings to be divided 
by the number of weeks the workman has been in the employ- 
ment, or by the number of weeks he has actually worked? 
From a consideration of the case of Keast v. The Ba/rrow 
HematUe Steel Co, (15 T.L.R. 141), which is dealt with 
under Schedule I. (1) (b) at p. 180, it will be seen that, to 
find the * average weekly earning,' the total amount of the 
earnings during the period of employment ought to be divided 
by the number of weeks the employment continued, provided 
there has been no real break in it, and not by any less number, 
excluding the weeks when the man was not at work. See 
notes under Schedule I. (1) (6), at p. 180. 

MUST EKPLOTMENT BE OONTIMVOUS? — In Appleby v. 
HorseUy Co,, Ltd,, cmd Lovat ([1899] 2 Q.B. 521 ; 80 L.T.R. 
853 ; 15 T.L.R. 410) a workman had been in the employ of the 
Horseley Co. as a rivetter at £2, 10s. a week from September 
27th 1895 to March 16th 1896, when he met with an accident 
which caused him to remain away from work for eleven 
months, though he was not dismissed from the service of his 
employers. In February 1897 he went back to work, not as a 
rivetter, but in a different capacity, with wages at £1, 10s. 
a week, and remained at work on these terms till September 
27th 1898, when he met with an accident which caused his 
death. The County Court Judge held that during the eleven 
months there had been a break in the employment, and that 
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8e|^0d.L the workman had not therefore been ^ in the employment of 
(L) (o) ( ). ^^ same employer during the three years next preceding the 
injury.' He held, however, that the words *166 times his 
average weekly earnings during the period of his actual 
employment under the said employer * meant all the periods of 
employment, during the three years, imder the same employer, 
relying upon the provisions of the Interpretation Act, 1889,^ 
that the singular number shall include the plural. Therefore, 
in ascertaining the average weekly earnings of the deceased, 
he took into account the wages earned during both periods 
of employment, and awarded as compensation the sum of 
;£269, 5s. If only the last period of employment had been 
taken into account, the amount of compensation would have 
been ;£234. 

The Court of Appeal held that^ for the purpose of calculating 
the compensation payable under Schedule I. (1) (a) (i), the 
period of the workman's employment by the respondents had 
been less than three years, and that his average weekly earnings 
must be calculated only with reference to the last period of his 
employment, there having been a break in the employment 
for eleven months. *My opinion,' said Smith L.J., *is that 
throughout Schedule I. "employment" should be read as 
meaning "continuous employment."' He also expressed the 
opinion that the County Court Judge was wrong in reading 
the word * period ' as * periods.' 

In a later case it was held by the Court of Appeal that, 
though the employment must be continuous, it was not neces- 
sary that the workman should have been employed every day 
of every week of the period {Kaikaway v. Argus Printing 
Co. [1901] 1 KB. 96 5 83 L.T.R 466 ; 17 T.L.R. 42). 

But now, owing to the decision in Lysons v. Knowles (see 
p. 175), not only does continuous employment come within the 
Act, but also intermittent employment, as in the case of casual 
labourers employed by the day or the hour. In such cases the 
* average weekly earnings' are found by dividing the total 
amount earned by the workman by the number of weeks over 
which his employment extended, even though he might have 
been employed only one day or half a day a week. 
1 52 and ffi Vict c. 63. 
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For further cases on this subject see notes under Schedule I. Soiled. L 
(1) (6), at p. 185. a.)(a)0). 

DEDUCTIONS. — * The amount of any weekly payments made 
under this Act shall be deducted from such sum.' It will 
be observed that the only deduction mentioned is that of 
* any weekly payments made under this Act.' It apparently 
would not include any lump sum paid to the workman before 
the expiration of six months from the time of the accident, 
because such sum is not compensation paid under the Act. 
The workman is entitled to compensation by a weekly 
payment as provided by this Schedule. Such weekly pay- 
ment cannot be redeemed by the payment of a limip sum 
until after it has been continued for a period of six months 
(Schedule I. (13)). Hence any lump sum paid before the 
expiration of that time would be a gratuitous payment, and 
not *a payment made under this Act.' See notes under 
Sec. 1 (3), at p. 32. 

CLAIM BT DEPENDANTS ON DEATH OF WORKMAN WHO 
HAD PBEVI01TSLT OBTAINED AN AWABD.— From the insertion 
of the words in Schedule I. (1) (a) (i) about deducting weekly 
payments from the sum awarded to dependants, it is clear 
that there is nothing to prevent dependants from claiming 
under the Act, even though the workman had already been 
paid compensation imder Schedule I. (1) (6). Such cases may 
often happen. A workman who has received weekly payments 
by way of compensation under Schedule I. (1) (6), may shortly 
afterwards die from the injuries he sustained. Under such 
circumstances the dependants can still claim under Schedule I. 
(1) (a), but the amount paid in weekly payments will be 
deducted from the sum awarded to them. 



n.— DEPENDANTS IN PART DEPENDENT. Sctae<L I. 

(l.)(a)(ii). 

When the deceased leaves dependants wholly dependent and 
compensation is paid under Schedule I. (1) (a) (i), the employer 
will not have to make farther payments under Schedule I. 
(1) (a) (ii) or (iii). But if there are no such dependants, 
those who are partially dependent can obtain compensation 
under Schedule I. (1) (a) (ii). The amount, in case of partial 
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8clie<LL dependency, is not so easily aniyed at as when there are 
W \ '• dependants wholly dependent. It may be settled by agree- 
ment or by arbitration, and it is to be a sum 'reasonable 
and proportionate to the injury to the dependants,' but in 
no case must it exceed J300. It may be any sum up to that 
amount, and the question as to what is ^reasonable and pro- 
portionate to the injury ' is one of fact for the Arbitrator to 
determine. 

WHERE THERE ARE SEVERAL DEPENDANTS. — However 
many dependants there are, the total simi awarded must not 
exceed £300. The sum awarded may be distributed among 
many dependants, and in default of the dependants agreeing 
among themselves as to the amount to be paid to each of them, 
the question must be settled by arbitration (Schedule I. (5)). 

WHERE SOME DEPENDANTS ARE WHOLLY AND OTHERS 
PARTIALLY DEPENDENT. — Though, when a deceased workman 
leaves dependants wholly dependent and compensation is paid 
under Schedule I. (1) (a) (i), the employer has nothing further 
to pay under Schedule I. (1) (a) (ii) or (iii), there appears to 
be nothing in the Act to prevent those who are partially 
dependent from sharing in the amount awarded under 
Schedule I. (1) (a) (i). See further on this question note 
under Sec. 7 (2), at p. 158. 

Selied.L ni. — ^NO DEPENDANTS. 

(l.)(a)(Ui). 

Schedule I. (1) (a) (iii) only comes into force when there are 
no dependants left at all. In that case compensation is 
payable to the person or persons who incurred the expenses 
of the deceased workman's medical attendance and burial, 
but the amount is not to exceed £\0. If the amount 
awarded is insufl&cient for the payment of such expenses in 
full, it wiU be apportioned between the persons to whom the 
expenses are due. 

sohad. L (^) Where total or partial incapacity for work 

(!.)(«'). results from the injury, a weekly payment 

during the incapacity after the second week 

not exceeding fifty per cent, of his average 
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weekly earnings during the previous twelve g^^i- 
months, if he has been so long employed, but 
if not, then for any less period during which 
he has been in the employment of the same 
employer, such weekly payment not to exceed 
one pound. 

AMOUNT OF OOMFENSATION WHEN TOTAL OE PARTIAL 
nrCAPAOITT BE8ULT8 FROM DfJITBT.— This is stated to be 
*a weekly payment . . . not exceeding fifty per cent, of his 
average weekly earnings . . . such weekly payment not to 
exceed one pound.' It will thus be seen that the' only limit 
fixed is, that the weekly payment is not to exceed half the 
workman's average weekly earnings, and is in no case to be 
more than £1. There is nothing to compel the Arbitrator to 
award the full amount in the event of total incapacity, nor is 
there anything to prevent him from awarding the full amount 
in the event of partial incapacity, however slight the injury 
may be. The amount is left entirely at his discretion provided 
he keeps within the limits stated. But under Schedule I. (2), 
in filing the amount, he is to have regard to the difference 
between what the workman earned before the accident and 
what he is able to earn afterwards, and to any payment 
which he has received from his employer during incapacity 
(see note under Schedule I. (2), at p. 188). Apart^ however, 
from this direction, it is open to the Arbitrator to award any 
weekly sum wit^iin the prescribed limits, whatever the nature of 
the injury may be, and whether the incapacity be total or partial 
DISEASE ACCELERATED BT ACCIDENT. — Where an injury 
{fi,g, a disease) is not caused by, but only accelerated by, an 
accident^ it is possible to compensate the workman fully for 
the injury received through the accident^ by making a termin- 
able awaxd. Thus, in Wwrd, v. London and North-Wegtem 
Railway Oo. (Ill Law Times 209) the applicant met with an 
accident by which he injured his knee, and he also alleged that 
the shock of the accident had produced the disease of the eye 
known as 'glaucoma.' He had been paid compensation with 
regard to the injury to the knee, and it was contended on 
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Sclied.1. behalf of the respondents that the shock of the accident did 
^ *' ^ '* not produce but only accelerated the progress of the disease of 

the eye, as such disease existed prior to the accident ; that under 
these circumstances the judge had power to make a terminable 
award, and to limit the weekly payments to the period of in- 
capacity attributable to the acceleration of the disease. The judge 
accepted this contention, holding that though the accident did 
not produce glaucoma, yet the disease had been accelerated by 
the accident, and had thus produced incapacity from blindness 
which would not in the ordinary course have ensued for a 
period of two years. He therefore ordered the respondents to 
make the weekly payment during the period of incapacity 
attributable to the accident — ^viz. during the two years — such 
weekly payment to cease after the expiration of that time. 

A WEEKLT PAYMENT. — In case of total or partial incapacity 
a weekly payment has to be made as compensation, and this 
weekly payment must be continued for at least six months, 
provided the incapacity is of that duration (Schedule I. (13)), 
when it can be redeemed under Schedule I. (13) by the pay- 
ment of a lump sum. 

There appears, however, to be nothing in the Act to prevent 
an employer and workman coming to an agreement, under 
which the workman accepts a lump sum in full satisfaction of 
his claim, whether he has received any weekly payments under 
the Act or not. Such an agreement will debar the workman 
from afterwards proceeding to arbitration owing to the pro- 
visions of Sec. 1 (3) (see p. 30). But as to whether it will in 
any way bind his dependants, see notes at p. 32. 

A form of such an agreement will be found in Appendix 6 
at p. 329. 

AFTER THE SECOND WEEK. — Compensation is not to be 
payable in any case for two weeks — that is, for any injury 
which does not incapacitate the workman for more tiian two 
weeks. But the words do not necessarily mean after the 
second week from the time of the injury. On the other hand, 
they probably mean after the second week of incapacity. A 
workman might meet with an injury which did not in- 
capacitate him for the two succeeding weeks, but which 
eventually incapacitated him for months. He might be able 
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to return to work for a fortnight after the injury and then gehed. L 
find that he is unable to continue it. In such a case it is ^^'^ ^^ 
submitted that the two weeks would be calculated, not from 
the time of the injury, but from the time when he had to 
finally abandon his work. Sec. 1 (2) (a) says that an 
* employer shall not be liable in respect of any injury which 
does not disable the workman for a period of at least two 
weeks from earning fiill wages.' If the two weeks were to 
be calculated from the day of the injury, then, in the case 
given above, the workman would not have been disabled for 
a period of two weeks from earning foil wages, as he would 
have earned full wages for a fortnight after the injury. Con- 
sequently it is thought that the two weeks refer to the first 
two consecutive weeks during which the workman is pre- 
vented from earning full wages. See note under Sec. 1 
(2) (a), at p. 17. 

AVERAGE WEEKLY EARNIM08. — Owing to the use of these 
words a difficulty soon arose as to whether the 'average 
weekly earnings ' could be ascertained where the employment 
had been for less than two weeks. Strictly the word * average ' 
implies the idea of plurality, but if, to ascertain an average, a 
workman had to be employed for at least two weeks, a large 
body of workmen would be altogether deprived of the benefits 
of the Act. Most casual labourers and piece workers, who 
work for different employers day by day, would be outside the 
provisions of the Act. They would only come within it when 
they happened to have been employed by the same employer 
for two weeks, and immediately they left that employer they 
would be outside it again until they had completed a con- 
tinuous employment of two weeks with another employer. 
Consequently if employers of casual labourers took care never 
to employ the same labourer continuously for two weeks 
together, they could rid themselves of all responsibility under 
the Act. 

LTSONS T. ANDREW KNOWLES AND SONS, LTD. — This 
question came before the Courts in Lysons v. Andrew Knowles 
and Sons, Ltd. [1900] 1 Q.B. 780 ; 82 L.T.R. 189 ; 16 T.L.R. 
260 ; House of Lords [1901] A.C. 79 ; 84 L.T.R. 65 ; 17 
T.L.R. 166). 
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Jjlied. I l^e applicant, a miner, was employed by the respondents, a 

colliery company, by the day, at the daily wage of 6s. He 
commenced to work for the respondents on Tuesday, July 18th 
1899, when he went down into the pit and did a day's work. 
The Wednesday being a holiday, the mine was closed, but the 
applicant went down the mine on the Thursday to do a day's 
work, and was injured by the fall of a piece of coal, llie 
County Court Judge of SaJford held that^ as the applicant had 
in fact earned 12s. in one week or period of seven days, that 
sum must be taken to be his ' average weekly earnings ' for the 
purpose of assessing compensation, and he therefore awarded 
him 6s. a week. 

LT80N8 T. ANDREW KN0WLB8 AND SONS, LTD., BEFORE 
THE COURT OF APPEAL. — ^An appeal to the Court of Appeal 
was allowed, on the ground that, in order to obtain the benefit 
of the Act, a workman must have been for at least two weeks 
in the employment of the employer in whose service he 
«ustained the injury for which he seeks compensation. Speak- 
ing of the phrase * average weekly earnings,' Smith L. J. said : — 
*• To what conclusion ought this language to lead us ? To the 
conclusion that the Act embraces men who undertake work 
within the purview of the Act, and who work for a day only, 
or to the conclusion that it is confined to men who work for 
such a time that their weekly earnings can be averaged ? The 
former conclusion would cut the word "average" altogether 
out of the Schedule ; but this cannot be done, for the word is 
unambiguous, and was undoubtedly put into the Schedule by 
the Legislature for some reason. Is not this Court, then, 
necessarily driven to say that, in order to come within the Act^ 
a man must have been in his employment for at least two 
weeks at the date of the accident ? Unless we say that, I can- 
not see how an average of the weekly earnings can be taken.' 

This decision was unsatisfactory, as it excluded from the 
benefits of the Act all casual labourers — that is to say, all 
labourers who are employed by the day or the hour, and who 
at the time of the accident have not been in the employment 
of the same employer for two weeks. Such a result, moreover, 
was not contemplated by the Legislature, as appears from a 
correspondence between the Secretary of the National Union 
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of Dock Labourers and the Right Honourable J. Chamberlain, Sched. I. 
M.P., which is reproduced in 108 Law Times, p. 97, The ^^'^ ^^^* 
correspondence was in reference to the case of Williams v. 
Paulson (16 T.L.R. 42), in which the Court of Appeal, though 
not definitely deciding that a workman must be employed by 
the same employer at least two weeks to obtain the benefits 
of the Act, expressed an opinion to the effect that men casually 
employed and not in the receipt of regular weekly wages were 
not within the meaning of the Act. On his attention being 
called to this case, the following reply was sent by Mr. 
Chamberlain's Private Secretary: — *I am directed by Mr. 
Chamberlain to acknowledge the receipt of your letter, and to 
say that of course he is not able to give a legal opinion, but that 
when the Act was passed he certainly had no idea that piece- 
workers or casual labourers, if engaged in bond-fde employment, 
could or would be excluded from the benefits of the measure.' 

With the hope that some way would be found out of the 
difficulty, or if not, that the Legislature would properly amend 
the wording of Schedule I. (1) so as to include those workmen 
who by this decision were excluded from the Act, an appeal 
was taken to the House of Lords. 

LTSONS T. ANDREW KNOWLES AND SONS, LTD., IN THE 
HOUSE OF LOBDS. — The decision of the Court of Appeal was 
unanimously reversed by the House of Lords, who said that 
the word * average ' in the expression * average weekly earnings * 
was used loosely and inaccurately, and that the right to com- 
pensation given by Sec. 1 of the Act was not restricted by 
Schedule I. (1) to employments by the week, or for weekly 
wages, or for two weeks at least, but that employment 
by the da/y, for one or more days, was within the Act 
Great stress was laid upon the fact that the right to com- 
pensation was given by Sec. 1 of the Act, and that what 
followed in Schedule I. (1) was not a repealing of the right 
which was first granted, but was a statement as to the mode in 
which that compensation was to be ascertained and determined. 
* I do not,' said the Lord Chancellor, * look upon the provision 
made in respect of compensation as one which, either in 
language or in the intention of the Legislature, was meant to 
cut down and override the primary right given to every work- 

M 
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Sched. I. man to compensation, but I regard it as a mode of ascertaining 
what the quantum was to be. ... It seems to me that the 
Legislature, in using the phrase that you must take the average 
of the earnings for the week, did not in the least mean to limit 
and cut down the right of the disabled labourer to have his 
compensation, so that if you had a difl&culty in the arithmetic 
he was not to get it at all ; but it provided an artificial means 
of finding out what that quantum was to be, and that was no 
doubt by the use of the word " average." ' Lord Macnaghten, 
in the course of his judgment, said : — * The word " average " is 
used very loosely in the Schedule. The obvious meaning I 
think is, that you are to take a week's earnings as the unit of 
calculation ; but if there has been a series of weekly earnings 
of different amounts, you are to take an average, and the unit 
will then be not an actual week's earnings, but a hypothetical 
week's earnings. You are to take one week with another.' 

WHAT 18 A WEEK 7 — As to what constitutes a week for the 
purpose of arriving at the * average weekly earnings^' the 
following views may be taken : — 

(o) A calendar week, *.«. a week commencing on Sunday 
morning and ending on Saturday night. 

(6) Any period of seven consecutive days, a view adopted by 
the County Court Judge in Lysons v. Knowles (gupra). 

(e) A week so called from the custom of a particular trade, 
viz., a period of seven days ending on the day on which 
the wages are paid, a view rejected by the County Court 
Judge in Lysons v. Knowles (supra). 

Of these three, it is submitted that the first one should in 
all cases be adopted, and that * weekly' should be interpreted 
as meaning ' by the calendar week.' This was the view taken 
by the Court of Session in Cadzow Coal Co,, Ltd, v. Oaffney 
(38 S.L.R. 40), where Lord Trayner said:— * It was also 
suggested that, as in some employments the working week may 
begin, say, on a Tuesday and end on the following Monday^ 
we should regard " week " in the statute as if it were six fall 
days. I do not think so. The statute is not dealing with 
special employments, but with the general question ; and when 
it speaks of week, I regard it as meaning the space of time 
which commences on Sunday and ends on Saturday.' See also 
Nelson v. Kerr and Mitchell (38 S.L.R. 645). 
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The amended order of the House of Lords in J/^wm v. !<^]^ I- 
Knowles (supra), in which the award of 248. was reduced *•'*'• 
to 12s., certainly suggests that the House considered that 
Lysons, who worked on a Tuesday and the following Thursday, 
had worked during portions of two weeks, as the colliery 
books were made up on a Tuesday night. But the point was 
not referred to in the judgments, and it is submitted that the 
reduction in the award found its way into the order by mis- 
take, as if Lysons was to have been regarded as having worked 
portions of two weeks, the appeal to the House of Lords would 
have been unnecessary, as his ' average weekly earnings ' could 
easily have been found. The point expressly decided, namely, 
that a man, to come within the Act, need not be employed for 
two weeks, shows clearly that the House in that case regarded 
the employment as being for one week only. 

It may be pointed out that in Sec. 98 of the Factory and 
Workshop Act, 1878,^ it is enacted that *the expression 
"week" means the period between midnight on Saturday 
night, and midnight on the succeeding Saturday night.' 

AVERAGE WEEKLT EABMIN08 : HOW CALCULATED.— Where 
a workman has been employed continuously for a period of 
twelve months, his average weekly earnings during that period 
are easily found. But where there has been a break in the 
employment, or where, though the employment has been sub- 
stantiaUy continuous, the workman has been absent from his 
work for short periods, a difficulty arises. There have been 
several cases on these points before the Courts, and as a result 
of them the following three rules may be laid down ; — 

(1) Where a workman has been employed by the same 

employer for twelve months, the method of obtaining 
his average weekly earnings is to add up the total 
sum earned during that time and divide by 52, with- 
out having regard to any number of days or weeks 
when the man was not actually at work. 

(2) To bring a case within the words ' during the previous 

twelve months,' there must be a continuous employ- 
ment — ^that is, a continuous relationship of master and 
servant during that time. 

(3) To satisfy the words ' for any less period during which 

1 41 and 42 Vict. c. 16. 
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SChid. L he has been in the employment of the same employer,' 

^ there must be a substantial continuous employment 

during that period. 
The meaning and importance of these rules will be better 
understood by considering each separately, and by an examina- 
tion of the cases that bear upon them. 

FIB8T RULE : — ^Wbere a workman has been employed by the 
same employer for twelre months, the method of obtaining his 
average weekly earnings is to add np the total sum earned 
daring that time and divide by 62, without having regard to 
any number of dajrs or weeks when the man was not actually 
at work. — This rule was in effect laid down by the Court of 
Appeal in Keast v. Barrow HerruUite Steel Co, (16 T.L.R. 141). 
The right to compensation for incapacity was admitted, the only 
question before the Court being on what basis it should be 
calculated. The applicant had been in the employment of the 
respondents for sixteen years, but during the twelve months 
before the accident he had not been actually at work for the 
whole period ; he had been twice away for a week or more, and 
twice for a shorter period, for purposes of his own. It was con- 
tended for the applicant that those weeks and days during which 
he had not been actually at work ought to be excluded, and 
that his * average weekly earnings ' would be foimd by dividing 
the total earnings during the year by the number of weeks 
he had been actually at work. The County Court Judge 
accepted this contention ; but, on appeal, the Court of Appeal 
held that, as the employment of the applicant during the 
twelve months had been continuous, the total amount of his 
earnings during the year must be divided by 52 ; and, in 
the words of Smith L. J., the rule was laid down — ' That the 
total amount of the year's earnings ought to be divided by 
52 and not by any less number, excluding the weeks when 
the man was not at work.' See also Williams v. FouUon 
(16 T.L.R. 42) ; Small v. M^Cormick and Ewing (36 S.L.R 
700). 

SECOND RULE :— To bring a case within the words * during 
the previous twelve months,' there must be a continuous 
emidQjrment ; that is, a continuous relationship of master and 
servant during that time. — This rule was laid down in Joms v. 
Ocean Coal Co., Ltd, ([1899] 2 Q.B. 124 ; 80 L.T.R. 682 ; 
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15 T.L.B, 339). A workman had been in the employ of the sched. L 
respondents from October 3, 1897, to March 31, 1898, under ^^^^^^ 
an agreement fixing the rate of wages dated January 1, 1892. 
This agreement was terminated by a six months' notice given 
by the workmen under a clause in the agreement to that effect, 
the indiyidual contracts between the employers and the work- 
men being terminated by a notice given by the employers 
under another clause of the agreement ; this notice expired on 
March 31, 1898. From this date the men, including the appli- 
cant, ceased to work, as a strike commenced on April 1, 1898, 
and lasted until September 5, 1898. On September 12, 1898, 
the applicant resumed work under a new contract, differing in 
its terms from the old contract, and on October 3, 1898, he was 
injured by an accident 

It was contended on behalf of the applicant that, under 
Schedule I. (1) (6), his average weekly earnings were his 
earnings for the period between September 12, 1898, and the 
date of the accident ^ the respondents contended that the 
earnings for the twelve months before the accident should be 
taken and divided by the number of weeks during which the 
applicant was actually at work, the strike period being 
excluded, and the County Court Judge decided in fftvour of 
the resjwndents' contention. 

It was held by the Court of Appeal that the period of 
employment contemplated by Schedule I. (1) (6) was a sub- 
stantially continuous employment, during which the relation 
of master and servant substantially existed between the 
employer and workman, and that therefore, in ascertaining 
the workman's average weekly earnings, regard could only be 
had to the period of employment between the end of the 
strike and the date of the accident, the employment before 
the strike having been duly determined by the act of the 
parties. 

Much stress was laid upon the word 'substantially,* and 
Williams and Eomer L. JJ. agreed that the real question was 
whether the relationship of master and servant existed during 
the whole period imder consideration, or whether there had been 
any break in that relationship. The test is, are the fiEicts such 
that it can be assumed that the workman, if called upon to 
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Sched. L work, will do so, or that the employer, if asked to give em- 
(!•) ( ) ployment, will allow the man to work ? If there is a 

period during which that can not be truly assiuned, then the 
relationship of master and servant has come to an end. If 
work were so slack that the master could only give the 
workman three days' work in the week, or if there were 
holidays, as in Kead v. Barrow HernatUe Steel Co, (supra), 
it would still be true to say that the relationship of master and 
servant existed during the whole period, and that therefore 
the employment continued during the whole period. 

Whether the employment is to be regarded as being con- 
tinuous, or whether there has been a break in the employment, 
is a question of £aict for the Arbitrator to determine, and his 
finding will not be disturbed if there was any evidence to 
support it. In Hewlett v. Hepburn and Co, (16 T.L.R. 56) 
the applicant was a carpenter in the employment of the 
respondents. He was first employed on August 24, 1897, and 
remained at work with the respondents until February 17, 
1898, being paid by the hour. Prom February 17 to May 12, 

1898, he was absent through illness, and on the ktter 
date he came back to work, and remained at' work until 
August 18, when he was again absent from ill-health until 
September 3, 1898. He then came back and remained at 
work until February 6, 1899, when he met with an accident 
which caused an injury for which he claimed compensation. 
The question was, whether the employment was continuous, 
notwithstanding the periods of absence, in which case the com- 
pensation payable would be 12s. 9d. a week, or whether the 
emplojrment was determined when the applicant was absent 
through illness, in which case the period of employment to be 
considered would be from September 3, 1898, to February 6, 

1899, when the weekly compensation would be 17s. 9d. The 
County Court Judge found that the employment came to an 
end on August 18, 1898, and that a fresh employ uient com- 
menced on September 3, 1898, and he accordingly assessed the 
compensation at 17s. 9d. a week. 

The Court of Appeal said that the only question was 
whether there had in fact been a break in the employment^ 
and as the County Court Judge had found that there had 
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been a break, the appeal fSuled, as there clearly was evidence SChed. I 
on which he conld so find, though, as pointed out by Smith L. J., ^'^ ^^ 
no doubt there was evidence the other way also. 

In Afj^M^ T. Horsdey Co., Ltd. ([1899] 2 Q.B. 621 ; 80 
L.T.R 853 ; 15 T.L.R 410) it was held that the conclusion 
mniyed at in Jonu v. Oceofit Coal Co., Ltd. (mpra), that 
'employment' means ' continuous employment' in Schedule I. 
(1) (6), which relates to compensation for incapacity resulting 
from injury, also holds good under Schedule I. (1) (a) (i), 
which deals with compensation in case of death. For tiie 
facts of this case see note under Schedule I. (1) (a) (i), 
at p. 169. 

THZED EUIS:— Td satisfy the words 'for any less period 
dnriniT whieh lie bas been in the employment of the same 
emiOoyer' there most be a substantial oontinuons employ- 
ment dnrinc that period. —This rule is taken from the decision 
of the Court of Appeal in Jones t. Ocean Coal Co., Ltd. 
{tupra\ when it was laid down that the period of employ- 
ment mentioned in Schedule I. (1) (6), whether for twelve 
months or any less period, must be substantiaUy continuous. 
That is to say, if the Arbitrator finds that there has been a 
break in the employment, during which the relationship of 
master and servant did not exist, then, in assessing the com- 
pensation, he can only have regard to the wages earned during 
the last period of the employment, and cannot take into con- 
sideration those earned before the break in the employment 

Smith L.J. said : — ' Schedule I. (1) (&) says in the first part, 
" where total or partial incapacity for work results from the 
injury, a weekly payment during the incapacity after the 
second week not exceeding fifty per cent, of his average weekly 
earnings during the previous twelve months, if he has been so 
long employed" ; stopping there, I think that there must be 
a continuous employment during the twelve months to bring 
a workman within that provision : that is, a continuous 
relationship of master and servant Then the clause proceeds, 
'^but if not, then for any less period during which he has 
been in the employment of the same employer'' ; and I think 
that to satisfy that limit of the clause the employment must 
also be continuous.' 
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Sched. I. But though the employment ' for any less period ' must be 
continuous, a workman need not be employed for every day of 
that period. Employment for two nights a week for several 
weeks-may be * a continuous employment.' Thus in Hathawa/y 
V. Argus Frinting Company ([1901] 1 K.B. 96 ; 83 L.T.R. 
465 ; 17 T.L.R. 42), a workman was under an agreement to 
work for his employers on two specified nights in every week 
at a fixed rate of wages for each night. During the rest of the 
week he was free to work as he liked, and he sometimes 
worked for the same employers, and at other times for other 
firms. In the third week of his employment he met with an 
accident for which he claimed compensation. The County 
Court Judge based his award on the aggregate wages for the 
two nights a week on which the applicant worked under the 
agreement, and left out of consideration his other earnings. 
The applicant appealed on the ground that his other earnings 
ought to be taken into consideration. 

The Court of Appeal held that the employment, so far as the 
workman agreed to work on the two specified nights in each 
week, was a continuous one, and that, in computing his 
* average weekly earnings,' the wages he earned on those two 
nights should be taken into account, but not the sums he 
earned from other masters, nor the sums he earned for casual 
work done for the same employers. 

As to the claim based on work done for other employers, it 
is clearly not within the Act, but Stirling L. J. doubted whether 
the earnings of the applicant paid to him by the same employer, 
but in respect of work done on other days of the week than 
those covered by the agreement, could not be brought in to 
swell the average weekly earnings. The case was decided 
before Lysons v. Knowles (see p. 177) reached the House of 
Lords, and the ground of the decision appears to have been 
that the casual work he did for his employers did not constitute 
a continuous employment. But owing to the decision in 
Lysons v. Knowles, it is submitted that this judgment would 
no longer stand. By that case casual labourers are brought 
within the Act, and being within it, the fact that a man is 
employed regularly for certain portions of the week ought not 
to deprive him of the benefit of any earnings received from the 
same employer at casual jobs. 
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When the employment has been for a less period than twelve •^•f* ^• 
months, the average weekly eammgs are found by dividing the 
total earnings during the continuous employment by the 
number of weeks over which such employment is spread, with- 
out having any regard to days or weeks when the workman 
was not actually at work. That is to say, the rule laid 
down in Kecui v. Barrow HemcUite SUel Co. (p. 180 cmte) is 
followed when the employment has been for a less period than 
twelve months (WilliafM v. Poulson, 16 T.L.R. 42 ; Small v. 
WCormick a/nd Ewing, 36 S.L.R. 700). 

QVAUnCATION OF THZED EULB.— The Third Rule as laid 
down above needs qualification owing to the decision in LywM 
V. Knowles (p. 177 arUe). As a means of assessing com- 
pensation where there have been two periods of continuous 
employment, with a break between, it will still stand. That 
is to say, in computing the compensation the only period of 
employment to be taken into account is the last continued 
period before the occurrence of the accident. But continuous 
employment itself is no longer a condition to the obtaining of 
compensation, as employment by the hour or by the day of 
casual labourers comes within the Act. The average weekly 
earnings of casual labourers so employed is found by dividing 
the amount actually earned by them, by the number of weeks 
in which they have had employment under the same employer. 

AVEBAQB WEEKLY EABMIN08 WHEN EMPLOTMEirT FOE 
LESS TEAM TWO FULL WEEKS — The only sums to be taken 
into account in arriving at the * average weekly earnings ' are 
the sums actually earned. Thus, if a man is injured on the 
first day of his employment, only the earnings of that particular 
day can be regarded, and not the hypothetical sum which, if he 
had continued to work for six days, he might have earned. 

Thus in Gadaow Coal Co., Ltd, v. Oajfney (38 S.L.R. 40) a 
miner, who entered the service of his employers on the Friday 
of the week preceding the accident and did not work on 
Saturday, but worked from Monday to Thursday of the 
following week, was held to have been in the employment for 
parts of two weeks, and his * average weekly earnings ' were 
therefore found by dividing the sum actually earned by two. 
' It is not wages to which the injured person would be entitled 
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S^jjd. L if he worked for two full weeks that we are to take as the 
basis of compensation,' said Lord Justice Clerk, * but earnings 
which he did in fact earn. If he worked for a short time only 
in one week and in consequence earned little for that week, 
then he must suffer.' 

In Nelson v. K&rr and Mitchell (38 S.L.R. 645) where a 
miner worked three days in one week earning 16s. 2d., and 
also returned to work on the Monday following but earned no 
wages, as he was injured before he put out any coal, it was 
held that his average weekly earnings were 16s. 2d., as, though 
he was employed for part of a second week, he only earned 
wages for one week, which wages therefore became his * average 
weekly earnings.' 

See also Peers v. Astley and Tyldesley Collieries Co,, Ltd. 
(110 Law Times 648), but compare with it Oreaves v. 
MvUvners, Ltd. (Ill Law Times 183). 

WHERE THERE 18 A WEEKLT HIRINO. — In many employ- 
ments workmen are engaged by the week, and a week's notice 
is necessary to terminate the contract of service. This condi- 
tion is frequently part of the contract, but even when the 
contract is silent on the point, the fact that wages are paid 
weekly is strongly in favour of the view that the hiring is for 
a week. If, then, a workman is so engaged and meets with 
an accident during the first week which prevents him from 
attending to his work, his employer will still in law be bound 
to pay him at least two weeks' wages, as temporary sickness 
or incapacity does not terminate the contract of service. To 
terminate that contract, the workman must be dismissed ; and 
as his hiring is a weekly one, he cannot be dismissed except 
by notice terminating at the end of the second week. The 
workman is therefore entitled to two weeks' wages, even 
though he may have worked only for a few days ; and it is 
submitted that, under such circumstances, his * average weekly 
earnings ' will be the weekly wage at which he was engaged. 

Ouckson V. Stones (E. and E. 248 ; 28 L.J.Q.B. 25) is an 
authority that temporary sickness does not terminate a con- 
tract of service ; and while a contract of service remains in 
force, the workman, even if ill, is entitled to his wages. In 
that case the plaintiff had agreed to serve the defendant as a 
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brewer for ten years at ;£2, 10s. a week. The plaintiff was Sohad. L 
taken ill at Christmas 1857, and was unable to attend to his ^^ ^ '* 
work for thirteen weeks, at the expiration of which period he 
tendered his services and was again employed about the 
brewery. In an action for wages for the thirteen weeks during 
which he had been absent, it was admitted that the contract 
of service had not been rescinded. * Looking to the nature of 
the contract sued upon in this action,' said Campbell C. J., * we 
think that want of ability to serve for a week would not of 
necessity be an answer to a claim for a week's wages, if in 
truth the plaintiff was ready and willing to serve had he been 
able to do so, and was only prevented from serving during the 
week by the visitation of Gk)d, the contract of service never 
having been determined.' 

IF HE HAS BEEN 80 LONG BMPLOTBD.— The words 'if he 
has been so long employed ' refer to employment by the same 
employer and not to employment of the same kind or in the 
same work. In TricA v. Marsdm ([1899] 1 Q.B. 493 ; 80 
L.T.R. 16 ; 15 T.L.R. 184) a workman had been in the 
employment of the respondents as a factory hand for three 
years. Up to September 9, 1898, he was a little piecer, 
earning 9s. 6d. a week. On that day he was promoted to be 
a side piecer, at 13s. 8d. a week. The accident happened on 
September 28th, and the only question was as to the amount 
of compensation to which he was entitled. It was contended 
for the workman that the words *if he has been so long 
employed ' ought to be construed as meaning * if he has been 
so long employed in the same kind of employment ' ; and that, 
as the workman entered into a new kind of employment on 
September 9th, the award ought to be for the weekly payment 
of half the wages he had commenced to earn under this new 
employment. This contention was not accepted by the Court 
of Appeal, and it was held that the proper way to arrive at 
the compensation was to take the whole of the wages earned 
during the year and divide the total by fifty-two. *The 
words " if he has been so long employed," ' said Smith L. J., 
'mean "if he has been so long employed by the same 
employer," and not " if he has been so long employed in the 
same grade of employment." ' 
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^hed. I, (2.) In fixing the amount of the weekly pay- 
ment, regard shall be had to the difference between 
the amount of the average weekly earnings of the 
workman before the accident, and the average 
amount which he is able to earn after the accident, 
and to any payment not being wages which he 
may receive from the employer in respect of his 
injury during the period of his incapacity. 

The sole test of the right of a workman to a weekly pay- 
ment under Schedule I. (1) (6), in respect of partial incapacity 
for work, is his wage-earning capacity after the accident which 
caused the injury for which compensation is sought. There- 
fore regard is to be had to the diflference between the earnings 
before and after the accident. If there is no difference between 
the earnings before and those after the accident, the workman 
is not entitled to compensation, as regard cannot be had to 
what the workman might have been earning had he not met 
with any injury at all (Pomphrey v. Southwark Press [1901] 
1 K.B. 86 ; 83 L.T.R. 468 ; 17 T.L.R. 53. But see Fredand 
V. Macfarlane, Lang and Co. (37 S.L.R. 599), where a contrary 
decision was come to by the Court of Session). If there is a 
difference, in fixing the amount of weekly payment regard is 
to be had to the extent to which the wage-earning capacity is 
reduced. 

It must be noticed that the word used is * earnings ' and not 
* wages.' For the difference between the meanings of these 
words, see note under Sec. 1 (2) (a), at p. 18. 

COMPENSATION WHEN WORKMAN TAKEN BACK AT SAME 
WAGES.— The words * regard shall be had to ' are elastic, and 
not only must regard be had to the difference between the 
amount of the average weekly earnings before the accident, 
and at the time of the arbitration, but in fixing the amount 
of the weekly payment, one must look at the future possibilities 
and what the result of the injury might eventually be. 

This point came before the Court of Appeal in Irons v. Davis 
and Tvmminsy Ud. ([1899] 2 Q.B. 333 ; 80 L.T.K. 673), and 
Chandler v. SmUh ([1899] 2 Q.B. 506 ; 81 L.T.R. 317 ; 15 
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T.L.R. 480). From the deciaons in these cases, it will be seen Sobed. t 
that where a workman is taken back in the employ and paid ^^ 
the same wages as he received before the accident, though in 
fact he is prevented from doing a substantial part of the 
work which at the time of the accident he was employed to do, 
and consequently^his wage-earning power in any other^undertak- 
ing where he might seek employment is materially decreased, 
there are two courses open to an Arbitrator, namely — 

(1) To make an award for the weekly payment of a nominal 

sum, so as to preserve to the workman his right to avail 
himself of the provision in Schedule I. (12) ; or 

(2) To make a declaration of the liability of the employer, 

and register it in the County Court, leaving the amount 

of compensation to be fixed upon an application under 

Schedule I. (12). 

AWABD OF HOmNAL SUM. — In Jrorw v. Bam^ and TimminSy 

Ltd, (supra), a lad of seventeen years of age received an 

injury, which resulted in the amputation of the top joint 

of his thumb, and was absent from his employment for eight 

weeks after the accident. At the end of that time he was 

taken back by his employers at the same rate of wages, but 

was not put to the same class of work as before the accident. 

The County Court Judge awarded him half his average weekly 

earnings for six weeks, and as to this there was no dispute. 

He also awarded him a further sum of 2s. 6d. a week for life, 

and from this part of the award the employers appealed. 

At the hearing before the Court of Appeal, Counsel for the 
appellants assented to the suggestion of the Court that the 
applicant should be awarded a nominal sum, so as to preserve to 
him his right to avail himself of the provision under Schedule I. 
(12), by which a weekly payment once awarded may be 
reviewed at the request of either party. Consequently the 
amount of weekly payment was reduced to Id., A. L. Smith 
L. J. observing that it was therefore understood, that if in the 
future the ability of the respondent to earn wages was aflfected 
by the accident, the County Court Judge would have power 
imder Schedule I. (12) to review the award and to increase 
the amount of weekly payment. 

In this case it was argued that the incapacity for work in 
respect of which compensation is payable under Schedule I. 
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Scbed. L (1) (^} must be an incapacity for that class of work which the 
^^•^ workman was doing at the time of the accident. This argument 

was based on Sec. 1 (2) (a), which provides that an employer 
shall not be liable in respect of an injury which does not dis- 
able the workman for a period of at least two weeks from 
earning full wages * at the work at which he was employed.' 
The Court did not express an opinion, but in the later case 
of Chandler v. SmUh (p. 188), they in effect adopted the 
principle. 

DECLARATION OF LIABIUTT OF EMPLOTEB In Chandler 

V. Smith (p. 188), a workman was employed as foreman in a 
carpet- weaving factory ; his principal duty was to supervise 
the hands, but he also, to the knowledge of his employer, used 
to set up and adjust the machines. Whilst doing so he 
received an injury necessitating the amputation of his thumb ; 
he continued, however, to attend regularly to his work. He 
was incapacitated by the accident from setting up and adjust- 
ing the machines, and his work was afterwards confined to the 
supervision of the hands. His employer continued to pay him 
his wages at the same rate after as before the accident ; but 
it was admitted that, should he leave his employer's service, 
his wage-earning power would be materially decreased. 

It was held that, as the workman had been prevented by 
reason of the accident from doing a substantial part of the 
work at which he had previously earned his wages, he had 
been disabled for two weeks from earning ftdl wages * at the 
work at which he was employed,' within the meaning of Sec. 1 
(2) (a). 

It was further held that, as the workman had hitherto 
suffered no pecuniary loss, the proper course was to make a 
declaration of the liability of the employer, leaving the 
amount and duration of the compensation to be fixed upon 
an application under Schedule I. (12) to vary the award, should 
the workman at any future time be unable, by reason of the 
accident, to earn the same wages. 

MAXXMUM AMOUHT OF COMPENSATION ALLOWED BY 
SCHEDULE L (1) (6) NOT CUT DOWN BT SCHEDULE Z. (2).— 
Schedule I. (2), which provides that in fixing the amount of a 
weekly payment regard is to be had to the difference between 
the average weekly earnings of the workman before the 
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accident and the average amount which he is able to earn after Sohed.!. 
the accident) does not operate so as necessarily to cut down the ^ ' 
maTimum rate of compensation allowed by Schedule I. (1) (6). 

This was decided in Elingwotih v. Walmdey ([1900] 
2 Q.B. 142 ; 82 L.T.R. 647 ; 16 T.L.R. 281). The appUcant, 
who was employed by the respondent at an average weekly 
wage of £ly 13s. 8d., received serious injury to his hand while 
working at a circular saw. For a considerable time his 
employer pcud him 16s. lOd. a week as compensation, being 
half his average weekly earnings, and eventually he resumed 
work at a weekly wage of 15s. The applicant then proceeded 
to arbitration, and the County Court Judge awarded him 15s. 
a week. On appeal, it was contended for the employer, that 
the effect of Schedule I. (1) (6) and Schedule I. (2) taken 
together was, that a workman who after an injury goes back 
to the same employer at reduced wages is only entitled to 50 
per cent, of his loss ; that in this case the applicant's loss was 
18s. 8d. a week, being the difference between £1, 13s. 8d. 
which he earned before the accident, and 15s. which were his 
wages afterwards ; and that therefore he was only entitled to 
compensation at the rate of 9s. 4d. a week. 

The Court of Appeal did not accept this contention, and 
held that Schedule I. (2) does not operate necessarily to cut 
down the maximum compensation allowed by Schedule I. (1) 
(6) ; and Romer L. J. stated that there was no evidence that 
the County Court Judge did not have regard to the difference 
between the applicant's earnings before and after the accident. 

This point was more fully considered in the Scotch case of 
Oeary v. William DixoUy Ltd, (36 S.L.R. 640), when the 
following conclusions were arrived at: — (1) that under 
Schedule L (2) an injured workman is not entitled as a 
matter of right to a weekly payment representing the whole 
of the difference between his average wage before and his 
average wage after the accident, such difference being merely 
one of the elements which the Arbitrator is to take into account 
in fixing the amount of compensation ; (2) that such difference 
is not subject to the limitation of 50 per cent, imposed by 
Schedule I. (1) (6), and may therefore be competently awarded 
in toto by the Arbitrator as compensation. 

Notwithstanding these decisions, it is submitted that, when 
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Scbedt L the workman, though partially incapacitated, is able to earn 
wages, the compensation awarded to him ought to be 50 per 
cent, of the difference between what he earned before the 
accident, and what he is earning, or capable of earning, at the 
time of the arbitration. By adopting this method of award- 
ing compensation, half the loss falls upon the workman, and 
heJf upon the master. This is what the Legislature contem- 
plated should happen in the case of total incapacity, and there 
appears to be no reason why the result should not be the same 
in the event of partial incapacity. This view is strengthened 
by a dictum of Collins L. J« in Famphrey v. The SiyiUkwarh 
Press ([1901] 1 K.B. 86 ; 83 L.T.R. 468 ; 17 T.L.R. 53). 
Though the point was not before the Court, in the course of 
his judgment he said : — * I take it to be clearly settled that 
the maximum amount which the injured workman can claim 
is to be measured by the difference between his earnings before 
the accident and what he can earn after it. The maacimum 
that can be awarded is one-half the difference so ascertained^ 
It is as well,- however, to point out that Collins L. J. was one 
of the Court that decided EUngworth v, Walmsley (supra), 

ANT PAYMENT NOT BEINO WAGES.— It will often happen 
that an employer, whilst denying liability under the Act, 
will pay sums of money to an injured workman during his 
incapacity out of feelings of compassion. In such cases, if 
his liability to pay compensation is afterwards established, 
such sums are to be taken into consideration in fixing the 
amount of the weekly payments. 

In Nelscm v. Kerr and Mitchell (38 S.L.R. 645) a miner 
was assisted by a boy, his son, who acted as his drawer, but 
who was paid nothing, though the usual wages for a boy 
so assisting a miner was 2s. 9d. a day. It was held that in 
calculating the average weekly earnings no reduction was to 
be made in respect of the work done by the miner's son. 

In Houghton v. Sutton Heath and Lea Cheen Collieries Com- 
pany, Ltd. ([1901] 1 KB. 93 ; 83 L.T.R. 472 ; 17 T.L.R. 54) 
it was argued that, because 6d. a week was deducted from a 
miner's wages for lamp oil supplied by the employers, his 
wages were less by so much. The County Court Judge, 
however, took as the basis of his award the fiill weekly wages 
without regard to the weekly deduction therefrom, and the 
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Court of Appeal held that the principle on which he had Sohed. I. 
based his award was correct. 

When a workman becomes entitled to be paid certain sums 
from a mutual aid fund to which he compulsorily contributed, 
the employers adding £100 a year to the workmen's subscrip- 
tions of £1400, should this amount be taken into consideration 
in awarding the compensation to which he is entitled under 
the Act ? It is submitted that it should not, as the money 
the workman receives from the mutual aid fund, though * not 
being wages,' is money to which he would have been absolutely 
entitled in case of sickness, etc. The Act creates a new 
liability on the part of the employer, and any payment a 
workman is entitled to apart from the Act cannot be taken 
into consideration, so as to relieve an employer from paying 
the ftdl amount of compensation {Backhouse v. Armstrong^ 
WhitwoHh and Co,, 106 Law Times 264). 

As to taking into consideration a lump sum paid by the 
employer before six months have expired, see note on p. 171. 

(3.) Where a workman has given notice of an sched. i. 
accident, he shall, if so required by the employer, 
submit himself for examination by a duly qualified 
medical practitioner provided and paid by the 
employer, and if he refuses to submit himself to 
such examination, or in any way obstructs the 
same, his right to compensation, and any proceed- 
ing under this Act in relation to compensation, 
shall be suspended until such examination takes 
place. 

This clause is inserted to prevent fraudulent claims and cases 
of malingering. There is a similar provision in Schedule 1.(11) 
for the medical examination of the workman whilst he is in 
receipt of weekly payments, except that under that clause 
the workman has to submit to examination if required 
either by the employer or by any person by whom the 
employer is entitled under this Act to be indemnified, whereas 
before he is in receipt of weekly payments, he is only bound 
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Sched. X. to submit to such examination if required to do so by the 

^ ' employer himself. 

WHERE THE WORKUAN HAS GIVEN NOTICE. — It is not a 
condition precedent to the examination of a workman by a 
medical man that the workman should have given notice of 
the accident. Schedule I. (3) applies where no notice of the 
accident, as required by Sec. 2, has in fact been given, and the 
employers raise no objection to the workman's claim on that 
ground. That is to say, although the workman has not given 
notice of the accident, the employers are entitled, when he 
claims compensation, to require him* to submit himself for 
medical examination in pursuance of Schedule I. (3). {Oih&ra 
V. Vickersy Sons, and Maxim [1900] 2 Q.B. 91 ; 82 L.T.R 491 ; 
16 T.L.K. 333.) 

NO TERM CAN BE IMPOSED ON EBIPL07ER AS A CON- 
DITION OF THE WORKMAN'S BEING BOUND TO SUBMIT TO 
MEDICAL EXAMINATION. — In Osborn v, VicJcers, Sons, and 
Maxim (supra), the Leeds County Court Judge ordered 
that a workman should submit himself for examination by a 
medical practitioner under Schedule I. (3), on condition that 
his employers would pay the fee of one guinea for the attend- 
ance at the examination of a medical practitioner on the 
workman's behalf. It was held, however, by the Court of 
Appeal that the County Court Judge had no jurisdiction to 
impose such a term upon the employers. * Under the provisions 
of Schedule I. (3),' said Collins L.J., 'the appellants had a 
right to demand that the respondent should submit himself 
to the medical examination therein mentioned, and I do not 
think that the County Court Judge had any jurisdiction to 
impose upon the appellants such a condition as he did. I do 
not say that there might not be special circumstances in a 
case, rendering it so essential to the well-being of the person 
to be examined to have some medical man conversant with his 
constitution and state of health present at the examination, 
that it might be considered a necessary part of the examination 
that such a person should be present. Possibly such a case 
might arise. But in the present case there are no such special 
circumstances, and in my opinion, in imposing the condition 
which he did, the County Court Judge acted ultra viresJ 
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PROCEDURE. — ^For the procedure when a workman refuses Sohed. I 
to submit himself for examination by a medical practitioner, ^' 
or in any way obstructs such examination, see Rule 60 and 
Form 24 in Appendix B. 

(4.) The payment shall, in case of death, beschedL 
made to the legal personal representative of the 
workman, or, if he has no legal personal repre- 
sentative, to or for the benefit of his dependants, 
or, if he leaves no dependants, to the person to 
whom the expenses are due ; and if made to the 
legal personal representative shall be paid by him 
to or for the benefit of the dependants or other 
person entitled thereto imder this Act 

PATMENT SHALL BE MADE TO THE LEGAL PERSONAL 
REPRESENTATFTE. — The legal personal representative is the 
executor o;r administrator ; and, if there be one, this clause 
directs that the sum payable as compensation shall be paid 
to him, and * shall be paid by him to or for the benefit of 
the dependants.' But he has not the power of deciding who 
are the dependants, or how much of the total sum received by 
him as compensation is to be paid to each dependant. By 
Schedule I. (5) any question as to who is a dependant or as 
to the amount payable to each dependant is, in default of 
agreement, to be settled by arbitration. The legal personal 
representative has therefore no discretionary power given to 
him by this clause. The money is paid to him as a trustee, 
and if the dependants cannot agree among themselves as to 
its distribution, he will be entitled to hold the money as 
trustee, until it has been settled by arbitration who are the 
dependants and what amount is to be paid to each. 

MUST THE PATMENT NE0ESSARIL7 BE MADE TO THE 
LEGAL PERSONAL REPRESENTATIVE 7— From the wording of 
this clause, it would appear that^ if there is a legal personal 
representative, the payment must be made to him. But this 
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Sched. L clause must be read with those which follow it. In Danid v. 

^*'^ Ocmn Goal Co., Ltd. (16 T.L.R. 368) the applicant was the 

widow of a workman who was killed whilst in the course of 
his employment. The applicant had taken out letters of 
administration to her deceased husband's estate, and had 
thereby become his legal personal representative. The County 
Court Judge by his award ordered that the Ocean Coal Co. 
should pay to the dependants of the deceased as compensation 
the sum of ^46, 7s. 6d., and he ordered the said sum to be 
apportioned as follows : — ^146, 7s. to or for the benefit of 
the widow, and £100 to or for the benefit of her two infant 
sons in equal shares. He further ordered that the sum of 
£146, 7s. apportioned to or for the benefit of the widow 
should be paid to her, and that the sum of £100 apportioned 
to or for the benefit of the sons should be invested by the 
registrar in his name in the Post Office Savings Bank for the 
benefit of the sons. 

The applicant appealed from this award, and it was con- 
tended on her behalf that the County Court Judge had no 
power to make an order in these terms, but that, inasmuch as 
she was the legal personal representative of the deceased, he 
was bound, by Schedule I. (4), to order the whole of the com- 
pensation to be paid to her. The Court of Appeal dismissed 
the appeal, Smith L.J. observing that, reading Clauses 4^ 5, 6 
and 7 of Schedule I. together, he had no doubt that the County 
Court Judge had power to make the order which he had 
made. 

WHERE NO LEGAL PERSONAL REPRESENTATIVE.— Where 
there is no legal personal representative of the deceased, the pay- 
ment is to be made to or for the benefit of the dependants. The 
payment, of course, has to be made by the employer, but he, 
like the legal personal representative, has no power of deciding 
who are dependants, or how much ought to be paid to each. 
The employer therefore will be well advised not to pay com- 
pensation to any of the dependants, until it has been decided 
by arbitration how many dependants there are, and how much 
each is entitled to. Otherwise he might agree with certain 
dependants to pay a fixed sum, thinking that he was dealing 
with oU the dependants of the deceased, and after he had paid 
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it, other dependants, who were not parties to the agreement, J<^®<^ ^« 
might claim against him. If the employer does pay a sum to 
the dependants by agreement, he should have a memorandum 
of the agreement registered in the County Court imder 
Schedule II. (8). See p. 225. A form of such an agreement 
will be found in Appendix G, at p. 330. 

Where the amount payable by the employer has been agreed 
upon, and the only question remaining is as to who are depen- 
dants and how much each is to receive, if the employer is made 
a respondent, he can pay the amount into Court, when all 
further proceedings against him will be stayed (see Rule 5). 

OTHER PERSON. — These words refer to the person who, 
where there are no dependants, becomes liable for the cost of 
medical attendance and burial. 

For the bearing that the words in this clause have on the 
question as to who is to institute proceedings under the Act. 
see note under Sec. 7 (2), at p. 153. 

(5.) Any question as to who is a dependant, or 8che<Li. 
as to the amount payable to each dependant, 
shall, in default of agreement, be settled by 
arbitration under this Act. 

Where compensation is payable to dependants, the questions 
as to who are dependants, and as to the amount payable to each 
dependant, are important ones, and the personal representative * 

or the employer, as the case may be, will be well advised to 
have these matters settled by arbitration before paying over 
any sums. If settled by agreement, especially in the case of 
the employer, who will not know the members of the deceased's 
family, there is no guarantee that all the dependants have joined 
in the agreement. See note to last clause. 

If there is no dispute as to the amount, the employer can 
pay the siun to the personal representative, and leave the 
dependants to settle the matter of the distribution among 
themselves. If the employer pays the agreed amount, he need 
not be made a respondent ; but if he is made a respondent, 
he may pay the amount into the Court, and further proceed- 
ings against him will be stayed (Rule 5). 
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sciied.L (6.) The sum allotted as compensation to a 
dependant may be invested or otherwise applied 
for the benefit of the person entitled thereto, as 
agreed, or as ordered by the committee or other 
arbitrator. 

It will at once be seen that this is a most useful provision, 
as it enables an Arbitrator to protect the money awarded as 
compensation from being squandered uselessly. The Arbitrator 
will have to carefully consider each case On its merits before 
deciding whether to hand over the sum awarded in bulk to 
the dependants or to invest it for their benefit. There may 
be cases where it would be to the benefit of the dependant to 
receive the whole sum at once — e.gr. if the dependant was in 
want of a little capital to set up a small business. On the 
other hand, in many cases it would be unwise to pay over 
the whole sum, as it might be immediately squandered. 
Where the dependants are infants it would be wise in all cases 
to order the money to be invested and repaid by instalments, 
until the infant arrives at an age when he or she can be 
expected to make a livelihood. 

An Arbitrator can order money apportioned for the benefit 
of dependants to be invested, even though the applicant is the 
legal personal representative of the deceased. See Daniel v. 
Ocean Goal Co., Ltd., p. 196. 

sched. I. (7.) Any sum which is agreed or is ordered by 
the committee or arbitrator to be invested may 
be invested in whole or in part in the Post OflBce 
Savings Bank by the registrar of the county court 
in his name as registrar. 

ached. L (8.) Any sum to be so invested may be in- 
vested in the purchase of an annuity from the 
National Debt Commissioners through the Post 
Office Savings Bank, or be accepted by the Post- 
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master-General as a deposit in the name of the schcd. i. 
registrar as such, and the provisions of any 
statute or regulations respecting the limits of 
deposits in savings bank, and the declaration to 
be made by a depositor, shall not apply to such 
sums. 

(9.) No part of any money invested in the name sohed. l 
of the registrar of any county court in the Post 
Office Savings Bank under this Act shall be paid 
out, except upon authority addressed to the Post- 
master-General by the Treasury or by the judge 
of the county court. 

(10.) Any person deriving any benefit from any sciied. i. 
moneys invested in a post office savings bank 
under the provisions of this Act may, nevertheless, 
open an account in a post office savings bank or 
in any other savings bank in his own name with- 
out being liable to any penalties imposed by any 
statute or regulations in respect of the opening of 
accounts in two savings banks, or of two accounts 
in the same savings bank. 

These four clauses deal with the manner in which money 
awarded to dependants may be invested. It may be invested 
in the Post Office Savings Bank by the Registrar of the 
County Court in his name as Registrar, either in the purchase 
of an annuity or as a deposit, and no part of any money so 
invested will be paid out, except upon the authority of the 
Treasury or County Court Judge. When money is so invested 
on behalf of a dependant, the dependant may, nevertheless, 
have an ordinary Savings Bank Account in that or in any 
other Savings Bank. The ordinary limits respecting deposits 
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S^hed. L in Savings Banks are not to apply to sums invested for the 
benefit of dependants. 

All information regardingf investments in the Post Office 
Savings Banks will be found in the Post Office Handbook. 

OTHER INVESTMENTS. — It will be noticed that the word 
used in these clauses is * may ' and not ' shall.' Consequently 
these are not the only investments open to an Arbitrator 
under Schedule I. (6), and if more advantageous investments 
are to be found, the Arbitrator is not bound to order the 
money to be invested in any of the securities mentioned 
in these clauses. He might, for instance, think it more 
advantageous for a dependant to purchase an annuity from 
a high-class Insurance Company, and if so, there is nothing 
to prevent him from ordering this to be done. 

stfhed. L (11.) Any workman receiving weekly payments 
under this Act shall, if so required by the em- 
ployer, or by any person by whom the employer 
is entitled under this Act to be indemnified, from 
time to time submit himself for examination by 
a duly qualified medical practitioner provided and 
paid by the employer, or such other person ; but 
if the workman objects to an examination by that 
medical practitioner, or is dissatisfied by the 
certificate of such practitioner upon his condition 
when communicated to him, he may submit 
himself for examination to one of the medical 
practitioners appointed for the purposes of this 
Act, as mentioned in the Second Schedule to this 
Act, and the certificate of that medical practitioner 
as to the condition of the workman at the time of 
the examination shall be given to the employer 
and workman, and shall be conclusive evidence 
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of that condition. If the workman refuses tosobed*! 
submit himself to such examination, or in any 
way obstructs the same, his right to such weekly 
pajrments shall be suspended until such examina- 
tion has taken place. 

As to the right of an employer to compel an injured work- 
man to submit to a medical examination after he has given 
notice of injury and before an award has been made, see 
Schedule I. (3) and notes thereon at p. 193. 

As to the mode of procedure to be adopted when it is 
alleged by the employer, or by any person by whom the 
employer is entitled to be indemnified, that the workman 
refuses to submit himself for examination, see Rule 50. 

In the Regulations made by the Secretary of State and the 
Treasury as to the appointment and payment of Medical 
Referees, there is apparently no reference to a submission for 
examination under this clause, i.e. where the workman submits 
himself for examination to a Medical Referee, either because he 
objects to the medical practitioner provided by the employer 
or is dissatisfied with his certificate. They deal only with 
references to Medical Referees made by Arbitrators, when the 
evidence given before them is conflicting. This is strange, as 
this clause gives the workman the right of obtaining the 
services of such Medical Referees after an award has been 
made. 

WHO IS TO FAT MEDICAL REFEREE UNDER THIS 
CLAUSE? — Schtdule II. (13), which provides for the appoint- 
ment of medical practitioners for the purpose of this Act^ 
states that *the expense of any such medical practitioner 
shall, subject to Treasury regulations, be paid out of moneys 
provided by Parliament.' From these words it would appear 
that it was the intention of the Legislature, that Medical 
Referees should be paid by the Treasury whenever called 
upon to do work, either by an Arbitrator or by a workman. 
But, as pointed out above, in the Regulations made by the 
Secretary of State and the Treasury, there is no reference to 
a submission for examination by the workman under this 
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Soiled. L clause ; the only fees mentioned in the Regulations to be paid 
by the Treasury are those due to a Medical Referee who has 
been called upon to act by an Arbitrator. And that this 
has been done intentionally, appears from a Home Office 
Memorandum dated 19th April 1898 (see p. 317), towards 
the end of which are these words : — * The fee for the 
examination of a workman in receipt of an allowance, who 
submits himself voluntarily, is payable, not by the Treasury, 
but by the workman, who may be required to pay a reasonable 
fee before the examination is made.' 

Hence it is clear that, if a workman submits himself for 
examination by a Medical Referee under this clause, he and 
not the Treasury must pay the fee. But this may lead 
to difficulties. Supposing a workman submits himself for 
examination by a medical practitioner provided by the employer 
and is dissatisfied with his certificate. He is then entitled 
under this clause to submit himself for examination to a 
Medical Referee. Supposing he does so, but refuses before 
the examination is made to pay a reasonable fee, what will be 
the result. Will his right to weekly payments be suspended ? 
They are only to be suspended if he * refuses to submit him- 
self to such examination, or in any way obstructs the same.' 
Under the circumstances, he certainly cannot be said to refuse 
to submit himself for examination, nor would it appear that, 
by refusing to pay the fee, he * in any way obstructs the same,' 
because there is nothing in the Act which compels him to pay 
any fee, and the regulation made by the Secretary of State 
with reference to it would appear to be ultra vires. See note 
under Schedule II. (13), at p. 233. 

Such difficulties have in fact arisen in practice. It has been 
held by Arbitrators that a workman who neglects to submit 
himself to a Medical Referee does not necessarily * refuse ' to 
do so ; that there is no duty cast upon the workman to pay 
the referee's fee, and of course no duty on the referee to examine 
without a fee. If, therefore, a workman is willing to be 
examined, but is unable to pay the fee, it cannot be said that 
* he has refused to submit himself to such examination.' On 
the other hand, there is nothing in the Act which can compel 
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an employer to pay the fee. The result is a deadlock, and Sohed. I* 
such deadlock arises through the Secretary of State and the ^'' 
Treasury, in their Regulations with respect to Medical Referees, 
(p. 318) having neglected to provide for submissions under 
this clause, whereas it was clearly the intention of the Legisla- 
ture that the fees of the Medical Referees should in all cases 
be paid by the Treasury. Owing to the difficulties mentioned, 
attempts to have weekly payments suspended have so often 
proved abortive, that it has become practically impossible for 
employers to make use of this clause. When, therefore, they 
think that a workman in receipt of weekly payments under an 
award is malingering, they will be well advised to ignore this 
clause, and proceed imder Schedule I. (12) by making an 
application for the review or termination of the award ; and if 
the medical evidence is then conflicting, the Arbitrator can, 
though he is not compelled to do so, order the workman to 
submit himself for examination by a Medical Referee, as pro- 
ceedings under Schedule I. (12) are arbitration proceedings, 
and the Arbitrator *may appoint any such practitioner 
(i.e. Medical Referee) to report on any matter which seems 
material to any question arising in the Arbitration' 
(Schedule II. (13)). 

ADVANTAGE OF A SUBMISSION.— The advantage of a work- 
man submitting himself for examination by a Medical Referee 
is, that such an examination sets the matter at rest, as the 
certificate given by the Medical Referee is conclusive evidence 
of the condition of the workman at the time of the examination. 
See Boast Spinning Co., Ltd. v. M^Avan in Addendum, p. 346. 

(12.) Any weekly payment may be reviewed at scbed.i. 
the request either of the employer or of the 
workman, and on such review may be ended, 
diminished or increased, subject to the maximum 
above provided, and the amount of payment 
shall, in default of agreement, be settled by arbi- 
tration imder this Act. 
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Sched. L The object of this clause is to enable either party, should he 
^ ^ be of opinion that the weekly payment ought to be readjusted, 

to request that the compensation payable be reviewed. 
Under Schedule I. (1) (6) the weekly payment is to be 
made 'during incapacity.' If the incapacity is diminished 
or ceases to exist, the employer can have the award re- 
viewed ; if the incapacity becomes worse {e.g. if a workman, 
who was partially incapacitated at the time the award was 
made, afterwards becomes totally incapacitated), the work- 
man has also the right of having the weekly payments 
reviewed. 

But the only matter that is to be subject to a review is the 
amount of compensation payable. The employer's original 
liability cannot be called into question, or, in other words, there 
can be nothing in the nature of a new trial. Indeed a County 
Court Judge has no power to grant a new trial imder this Act 
(Mountam v. Farr [1899] 1 Q.B. 805 ; 80 L.T.R. 342 ; 15 
T.L.R. 262). 

In Crossfidd and Sotis, Ltd. v. Tanian ([1900] 2 Q.B. 629 ; 
82 L.T.R. 813), a workman who lost his eye through an accident 
arising out of and in the course of his employment, filed a request 
for arbitration in which he alleged that at the time of the 
accident his average weekly earnings were 30s., but that since 
he had only been able to earn an average of 17s. a week. The 
employers filed an answer in which they alleged that his 
average weekly earnings at the time were only 19s. lOd., but 
this answer was not filed within the time fixed by Rule 17. 
At the hearing of the workman's application, the County 
Court Judge refused to admit the evidence tendered by the 
employers as to the workman's wages at the time of the 
accident, and on the basis of the workman's allegation as to 
his former rate of wages, he awarded as compensation a weekly 
payment of 12s. 6d. Seven months afterwards, the employers 
applied to the County Court Judge for a review of his order 
for the payment of 12s. 6d. a week. It was admitted by them 
that no fresh circumstances had arisen since the award. The 
County Court Judge refused to review his order, whereupon 
the employers appealed. 
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The Court of Appeal (Williams L.J. doubting) held that, g^«<l-^ 
as the employers' application for a review was in substance 
an attempt to impeach the original award, the County Court 
Judge was right, as Schedule I. (12) does not give any power 
to review, except where new facts have occurred since the 
award. 

DOES EMPLOYER INCLUDE UNDERTAKER?— The right to 
have an award reviewed is given only to the employer and 
the workman. But it will often happen that the person 
paying the compensation is not the employer of the recipient 
of it (see p. 88). An undertaker may be paying a weekly sum 
to a workman in the employ of a sub-contractor, who is not 
liable to indenmify the undertaker under Sec. 4. In such a 
case the sub-contractor would have no interest in the matter. 
If the undertaker discovered that the workman had quite 
recovered, or was much better and was able to earn more than 
he could at the time the award was made, could he have the 
amount awarded reviewed? He is not the employer, and 
this clause provides that the request for a review must be 
made either by the employer or the workman. The real 
employer, the sub-contractor, might refuse to take any 
steps. Is the undertaker, then, to continue paying the 
weekly sum without having regard to the physical state of 
the workman ? Such a state of things would be manifestly 
unfair ; and, to prevent it, perhaps it would be held that 
the word 'employer' contained in this and the following 
clause, includes the 'undertaker' who is in fact paying the 
compensation, 

PRINCIPLE ON WHICH WEEKLY PAYMENT ALTERED. — 

In deciding whether a weekly payment ought to be ended, 
diminished, or increased, the Arbitrator ought not to be 
content with regarding the average weekly earnings at the 
time of the review, but he must look at the future possibilities 
and what the result of the injuries might eventually be. The 
employer, for instance, might pay the workman the same 
wages he was earning before the accident, and then apply that 
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Sched.1. the award should be ended. In such a case the Arbitrator 
(12 ) 

should consider whether the workman was in reality earning 

the same wages as before ; whether his wage-earning capacity 

was the same — that is, whether he would be worth the same 

wages if he went into the employment of another employer ; 

and if he came to the conclusion that he would not, he could 

then diminish the weekly payment and make it a nominal sum 

of Id. a week, and thus preserve to the workman his right to 

have the award reviewed at any future time. 

In Hammersley v. Barratt (109 Law Times 134), where a 

boy, who had been earning 6s. weekly, was awarded 3s. a 

week for injuries received, but who was afterwards taken back 

into the employment at 7s. a week, the employer applied for a 

review of the award, and for an order for the termination of 

the weekly payment. The Judge of the County Court was 

unwilling to put an end to the award altogether, as he was 

not satisfied that he would be able to earn the same amount 

elsewhere. He therefore made a similar declaration to that 

made in Chandler v. Smith (p. 19), namely, that the employer's 

liability to pay compensation still continued, though for the 

present no payment would be made. 

WHEN WORKMAN EARNING SAME WAGES AS BEFORE 
ACCIDENT.— Where a workman is being paid the same wages 
as he was earning before the accident, it is a question of fact 
for the Arbitrator to determine whether his wage-earning 
capacity is diminished or not. In Ellis v. Knott (Times, 
9th April 1900) a workman was injured who had been receiving 
36s. a week, and his employers, who had for some weeks paid 
him 18s., under a memorandum registered under Schedule II. 
(8), applied to have the weekly payments reviewed on the 
ground that they were willing to take him into their employ- 
ment again on the same work and at the same rate of wages. 
The County Court Judge, after hearing medical evidence, 
said that the workman could not work at the same employ- 
ment at which he worked before the accident, or earn the 
wages he then earned ; and that, in his opinion, he ought not 
to compel a man to go back to the employment to which he 
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objected to go, even though the employer offered to make Sched. L 
things easy and pay him his ftdl wages. He accordingly^^' 
refused to reduce the weekly payments, and the Court of 
Appeal declined to interfere with his decision. See also 
Gre<fX North of Scotland Railway Co. v. Fraser (38 S.L.R. 
653). 

But where a workman who has obtained an award is in fact 
earning the same or more wages than he earned before the 
accident, the employer is entitled to have the weekly payments 
ended or reduced to a nominal sum on an application under 
this clause, as the Arbitrator, on such an application, cannot 
take into consideration what the wwkman would probably 
have been earning had he not met with the accident at all. 
This point was decided in Pomphrey v. The Southwark Press 
([1901] 1 K.B. 86 ; 83 L.T.R. 468 ; 17 T.L.R. 53), where an 
apprentice sustained an injury to his right hand which pre- 
vented him from working as a skilled artisan, and the indenture 
of apprenticeship was cancelled. On an application for com- 
pensation, he obtained an award of a weekly payment based on 
his earnings during the previous year. At a later date his 
employers took him back into their employment as a labourer, 
at weekly wages higher than his wages at the time of the 
accident, but less than those which would be ordinarily paid to 
a workman employed on the same class of work, since the 
injury he had sustained affected his ability to earn full 
wages. On an application by the employers for the termin- 
ation of the weekly payments, the County Court Judge 
dismissed the application, on the ground that the work- 
man was earning less, by a sum equal to the amount of the 
weekly payment awarded, than if he had had the use of 
his right hand. 

On appeal it was held that, on a review of a weekly pay- 
ment under an award, the test to be applied is the difference 
between the amount of the average earnings before the accident 
and the average amount -which the workman is able to earn 
after the accident ; that there is nothing in the Schedule pro- 
viding compensation in respect of the sums that the workman 
might have earned but for the accident; that the County 
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Sched«L Court Judge was therefore wrong in refusing to review the 

^ ' weekly payment ; but that the weekly payment should be 

continued at a nominal amount, in order to preserve the right 

of the applicant to make any further application that might 

become necessary. 

In the Scotch case of Freeland v. Macfarlane, Lang and Co, 
(37 S.L.R. 599), however, a different conclusion was arrived at, 
it being held that an Arbitrator can consider the probabilities 
that if the injuries had not been sustained, the workman might 
be making more money. 

Another important point was urged on behalf of the appli- 
cant in Fom/phrey v. Southwark Fress (supra), namely, that in 
the case of an apprentice the value of the tuition given to him 
ought to be taken into account, as the wages paid to him are 
not in proportion to the value of the work that he does. But 
as the point was not taken in bhe County Court, and as no 
attempt was made to quantify in money the value of the 
tuition, the Court did not decide the question, though it did 
express the opinion that incidental advantages should in certain 
cases be taken into consideration. On this point Smith M.R. 
said : — * I do not say that in the case of a gardener, supposing 
him to be within the Act, the fact that he was allowed a 
cottage free, worth, say, 5s. a week, might not be taken into 
consideration in arriving at the amount of his weekly earnings,' 
while Stirling L.J. said that the earnings possibly included, 
besides cash payments, other matters ihe value of which was 
capable of being estimated in money, such as clothes, board, 
and lodging. 

An application to have an award reviewed must be made in 
accordance with Form 6 in Appendix B. 



sched. I. (13.) Where any weekly payment has been con- 
tinued for not less than six months, the liability 
therefor may, on the application by or on behalf 
of the employer, be redeemed by the payment of 
a lump sum, to be settled in default of agreement, 
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by arbitration under this Act, and such lump sum sdiea. i. 
may be ordered by the committee or arbitrator 
to be invested or otherwise applied as above 
mentioned. 

Under this clause only the employer can redeem ; the work- 
man must be content to continue receiving his weekly pay- 
ments, until his employer wishes to redeem. 

If the word * employer' is to be construed literally, the 
'undertaker,' who has been paying compensation to a work- 
man who was in the employ of a sub-contractor, will not be 
able to redeem. See note under Schedule I. (12), at p. 205. 

The weekly payments cannot be redeemed until they have 
been continued for six months. As to the eflfect of an 
employer paying a lump sum in full satisfection of the work- 
man's claim before the expiration of that period, see notes 
under Sec. 1 (3), at p. 32 ; and under Schedule I. (a) (i), 
at p. 171 

Where the weekly payments are redeemed by the payment 
of a lump sum, it would appear that the defendants, in case of 
the death of the workman, would not have any further claim 
upon the employer, as the matter would be re« judicata, 

AMOUNT OF LUMP SUM. — There is no limit to the amount 
payable on the redemption of weekly payments. In the case 
of permanent total incapacity, the workman is entitled to such 
a sum as will purchase him an annuity equal to the yearly 
total of the weekly payments. In the case of partial incapacity, 
he is entitled to the actuarial value of the weekly payment, 
less a deduction in respect of the contingency of his condition 
improving, in which case, if the weekly payments continued, 
they would partially or wholly cease. See Pattinson and Sons 
V. Stevenson (109 Law Times 106). 

The lump sum to be paid by way of redemption may be 
agreed upon, or, in default of agreement, settled by arbitration. 
In the latter case it may be ordered to be invested as mentioned 
m Schedule L (6—10). 

(14.) A weekly payment, or a sum paid by waya*-) 
o 
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sched.L of redemption thereof, shall not be capable of 
being assigned, charged, or attached, and shall not 
pass to any other person by operation of law, nor 
shall any claim be set off against the same. 

If weekly payments are in arrear, or if a sum agreed upon 
by "way of redemption has not been actually paid when the 
workman dies, this provision ought not to prevent such sums 
from being paid to his legal personal representative. 

sched.L (15.) Where a scheme certified under this Act 
provides for payment of compensation by a friendly 
society, the provisions of the proviso to the first 
sub-section of section eight, section sixteen, and 
section forty-one of the Friendly Societies Act, 
1896,^ shall not apply to such society in respect of 
such scheme. 

The provisions of the Friendly Societies Act, 1896,* referred 
to are as follows : — 

Proviso to the first sub-section of Sec. 8 : — ' Provided that 
a Friendly Society which contracts with any person for the 
assurance of an annuity exceeding fifty pounds per annum, 
or of a gross sum exceeding two hundred pounds, shall not be 
registered under this Act.' 

Sec. 16 : — * A Society assuring a certain annuity shall not 
be entitled to registry, unless the tables of contributions for 
the assurance, certified by the actuary to the National Debt 
Commissioners, or by some actuary approved by the Treasury, 
who has exercised the profession of actuary for at least five 
years, are sent to the registrar with the application for 
registry.' 

Sec. 41 (1) : — * A member, or person claiming through a 
member, of a registered Friendly Society or branch, shall not 
be entitled to receive more than two hundred pounds by way 

1 69 and 60 Vict, c 26. 
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of gross sum, together with any bonuses or additions declared Sched. L 
upon assurances not exceeding that amount, or (except as ^*' 
provided by this Act) i&fty pounds a year by way of annuity, 
from any one or more such societies or branches.' 

(2) * Any such society or branch may require a member, 
or person claiming through a member, to make and sign a 
statutory declaration that the total amount to which that 
member or person is entitled from one or more such societies 
or branches does not exceed the sums aforesaid,' 

(16.) In the application of this schedule togched.!. 
Scotland the expression * registrar of the county 
court' means 'sheriff clerk of the county/ and 
'judge of the county court ' means * sheriff.' 

(17.) In the application of this Act to Ireland sched. i. 
the provisions of the County Officers and Courts 
(Ireland) Act, 1877,^ with respect to money 
deposited in the Post Office Savings Bank under 
that Act shall apply to money invested in the 
Post Office Savings Bank under this Act. 



SECOND SCHEDULE 

ARBITRATION 

The following provisions shall apply for settling 
any matter which under this Act is to be settled 
by arbitration : — 

(1.) If any committee, representative of an sched. 11. 
employer and his workmen, exists with power to 
settle matters under this Act in the case of the 

1 40 aud 41 Vict c 66. 
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cched.lL employer and workmen, the matter shall, unless 
either party objects, by notice in writing sent to 
the other party before the committee meet to 
consider the matter, be settled by the arbitration 
of such committee, or be referred by them in their 
discretion to arbitration as hereinafter provided. 

sched.n. (2.) If either party so objects, or there is no 
such committee, or the committee so refers the 
matter or fails to settle the matter within three 
months from the date of the claim, the matter 
shall be settled by a single arbitrator agreed on 
by the parties, or in the absence of agreement by 
the county court judge, according to the procedure 
prescribed by rules of court, or if in England the 
Lord Chancellor so authorises, according to the 
like procedure, by a single arbitrator appointed 
by such county court judge. 

sched n. (3.) Any arbitrator appointed by the county 
court judge shall, for the purposes of this Act, 
have all the powers of a county court judge, and 
shall be paid out of moneys to be provided by 
Parliament in accordance with regulations to be 
made by the Treasury. 

We have already seen that all questions arising under this 
Act, if not settled by agreement between the parties, must be 
settled by arbitration (Sec. I. (3)). The arbitrations are to be 
conducted according to the provisions of this Schedule, in the 
first two clauses of which three arbitration tribunals are 
established, viz. : — 

(1) Arbitration by a Conmiittee (Schedule IL (1)). 
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(2) Arbitration by a single agreed Arbitrator (Schedule Sched. IL 

11.(2)). (S.)(i-iii). 

(3) Arbitration in the County Court (Schedule II. (2)). 



L--ABBITRATION BT A COUIIITTEB. 

The Schedule does not point out how a committee represen- 
tative of an employer and his workmen is to be called into 
existence, or how, if there be one in existence, it is to be 
ascertained whether it has * power to settle matters under 
this Act' 

Whatever was the expectation of the Legislature, it is not 
likely that arbitration by a committee will often be resorted 
to. It was evidently the intention that such arbitrations 
should be of an informal and friendly nature, and consequently 
no form of procedure has been prescribed for the holding of 
them. The Rules made under the Act do not apply to pro- 
cedure before a committee (Schedule II. (10), and see p. 229), 
and consequently a committee is entitled to adopt any course 
of procedure it thinks fit. Apparently when the arbitration 
is before a committee there is no power to procure the attend- 
ance of witnesses and the production of documents, as this 
power is by Schedule II. (4) only given to * the County Court 
Judge or Arbitrator appointed by him,' while the Arbitration 
Act, 1889,^ does not apply to an arbitration under this Act 
(Schedule II. (4)). 

On the other hand, certain powers are expressly given to a 
committee. They are empowered to invest or otherwise apply 
money allotted as compensation (Schedule I. (6)), and are 
given similar powers over a lump sum paid to a workman by 
way of redemption of weekly payments (Schedule I. (13)). 
They may appoint a medical referee to report on any matter 
material to the arbitration (Schedule II. (13)), and they are 
required to send a memorandum of their award to the 
Registrar of the County Court (Schedule II. (8)), who is to 
record such memorandum in a special memorandum without 
fee. For form of memorandum, see Form 16 in Appendix B. 

Whether a committee is entitled to submit a question ot 

1 62 and 68 Vict c 40. 
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8ohed.II. law for the decision of the County Court Judge under 

(3.)(i-iii). Schedule II. (4), or to award costs under Schedule II. (6), is 

uncertain, as the provisions in those sections refer only to 

'an arbitrator,' which term does not necessarily include a 

committee. 

PARTIES NOT BOUND TO SUBMIT TO ARBITRATION BY 
COBIMITTEE. — Even where there is such a committee as 
mentioned in Schedule II. (1) in existence, neither party is 
bound to submit to arbitration by such committee. Either 
party may object by notice in writing sent to the other party 
before the committee meet to consider the matter, and if such 
notice is sent, the committee will have no jurisdiction to decide 
the matter. 

COMMITTEE MAY REFUSE TO ACTT.— When there is such a 
conmiittee in existence, under Schedule II. (1) they have 
power to hear and determine the arbitration themselves. But 
they are not bound to do so. In order to rid themselves of 
responsibility in the matter, they can adopt either of the 
following courses : — 

(1.) Refer the matter to arbitration (Schedule II. (1)) ; or 

(2.) Fail to settle the matter within three months 
(Schedule II. (2)), in which case the arbitration A^ill 
be settled by one of the other tribunals. 

It must be noticed that, though the committee can in their 
discretion refer the matter to arbitration, they cannot them- 
selves appoint an Arbitrator. They are only authorised to refer 
the matter to arbitration * as hereinafter provided,' that is to 
say, as provided by Schedule II. (2). 

n.—ARBITRATION BY SINGLE AGREED ARBITRATOR. 

As in the case of a committee, an arbitration before an arbi- 
trator agreed upon between the parties,iwill be of an informal 
character. The Rules made under the Act do not apply to 
procedure before a single agreed Arbitrator (Schedule II. (10), 
and see p. ), the words * according to the procedure pre- 
scribed by rules of court ' in this clause not referring to such 
an Arbitrator, but only to a County Court Judge or Arbitrator 
appointed by him. Consequently a single agreed Arbitrator 
is under the same disadvantage as a committee, in that he has 
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apparently no power to compel the attendance of witnesses or Sched. n. 
procure the production of documents (see p. 213). (8.)(i-iii). 

A single agreed Arbitrator, like a committee, can invest or 
otherwise apply money under Schedule L (6) and (13), can 
appoint a medical referee under Schedule II. (13), and must send 
a memorandum of his award to the County Court for registra- 
tion under Schedule II. (8). (See Form 16 in Appendix B.) 

But he also has additional powers distinctly given to him. 
He is entitled to submit a question of law for tiie decision of 
the County Court Judge under Schedule II. (4), and to award 
costs under Schedule IL (6). 

There is no provision in the Schedule for the remuneration 
of a single agreed Arbitrator. It is therefore dear that he will 
have to be paid by the parties. 

Owing to the disadvantages to which a committee and 
single agreed Arbitrator are subjected, neither of these tribunals 
is likely to be resorted to, especially when the third tribunal 
is a County Court Judge or an Arbitrator appointed by him, 
whose services are available to the parties free of cost to them. 

m. — ^ABBITBATION IN THE COUNTY COURT. 

This is the tribunal most often resorted to on account of 

the many advantages it offers. The Arbitrator has greater 

powers than in the other tribunals, and no charge whatever is 

made to the parties for his services. The Arbitrator is either 

(a) The County Court Judge of the district in which 

all the parties concerned reside, or if they reside in 

different districts, of the district in which the accident 

occurred (Schedule II. (9)) ; or 

(6) An Arbitrator appointed by the County Court Judge 

of that district (Schedule II. (2) and Rule 27). 
(a) THE COUNTY COURT JUDGE AS ARBITRATOR. — A 
County Court Judge sitting to hear an application for com- 
pensation under this Act, is acting as an Arbitrator and not 
as a Judge. Therefore, having once made his award, his 
duties in the matter end, and he has no jurisdiction to grant a 
new trial {Mountain v. Farr [1899] 1 Q.B. 805 ; 80 L.T.R. 
342 ; 15 T.L.R. 262). 
The County Court Judge, by Schedule IL (2), is to conduct 
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SChed.II. the arbitration 'according to the procedure prescribed by 
(3.)(i-m)- j^jgg ^£ Court.' Kules of Court have been drawn up under 
Schedule IL (10), and will be found in Appendix B. But 
though the County Court Judge becomes an Arbitrator, his 
duties as Arbitrator are to be part of the duties of the County 
Court, and the officers of the Court are to act accordingly. He 
has power to compel the attendance of witnesses and the 
production of documents (Schedule II. (4)). It will thus be 
seen that proceedings before a County Court Judge closely 
resemble proceedings in an ordinary action, although the arbi- 
tration is held under special rules. 

APPEAL FROM COUNTY COURT JUDGE. — As to an appeal 
from a County Court Judge, see note under Schedule II. (4), 
at p. 218 

(6) ARBITRATOR APPOINTED BY THE COUNTY COURT JUDGE. 
— In England the Lord Chancellor may authorise the appoint- 
ment of a single Arbitrator by the County Court Judge. The 
provisions with respect to such an appointment will be found 
in Rule 27 (p. 271). These provisions assume that in some 
Courts the Lord Chancellor will make a general order authoris- 
ing all claims under the Act to be referred to an Arbitrator. 
This will probably only be done where the work of the Court 
is so heavy and the claims under the Act likely to be so 
numerous, that they could not be satisfactorily or expeditiously 
dealt with by the Judge. In most cases, the Lord Chancellor 
does not make such a general order, but makes a special 
order from time to time, as application is made to him and as 
circumstances demand. Whether the Judge has authority to 
appoint under a general order or special order, in every case 
the Arbitrator appointed must be approved by the Lord 
Chancellor (Rule 27 (a) (6) (d)). This is an important pro- 
vision, as there is nothing in the Act requiring an Arbitrator 
to possess any special qualifications. He might be a layman, 
but considering the many legal points that are raised at 
arbitrations, it is doubtful whether the Lord Chancellor would 
approve of the appointment of a layman. 

ARBITRATOR HAS THE POWERS OF A COUNTY COURT 
JUDGE. — By Schedule II. (3) the Arbitrator appointed by 
the County Court Judge has *all the powers of a Coimty 
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Court Judge/ that is to say, during the arbitration he is in ached. 11. 
the same position as the County Court Judge would be in, if *'*^ ^'**^^' 
he heard the arbitration himself. He is subject to the same 
rules of Court He has the same powers of compelling the 
attendance of witnesses and the production of documents 
(Schedule II. (4)). His duties become *part of the duties of 
the County Court,' and the officers of the Court shall act 
accordingly (Schedule II. (10)), and he is to hold the arbitration 
at the Court, unless the Judge otherwise directs (Rule 13 (2)). 

But he differs from the Judge in one respect. Though his 
decision is final, he can submit any question of law for the 
decision of the County Court Judge (Schedule II. (4) anil note 
thereon), which must be done by way of special case. 

The services of an Arbitrator appointed by the Judge are 
given without anything being paid therefor by the parties, 
as he is paid by the Treasury (Schedule II. (3)). 

In the case of the death, or refusal, or inability to act of an 
Arbitrator, a Judge of the High Court may appoint a new 
Arbitrator. See Schedule II. (7) and notes thereon. 

For procedure before an Arbitrator appointed by the Judge, 
see Rules 27-31. 

(4.) The Arbitration Act, 1889,^ shall not apply scued. 11. 
to any arbitration under this Act ; but an arbitrator 
may, if he thinks fit, submit any question of law 
for the decision of the county court judge, and 
the decision of the judge on any question of law, 
either on such submission, or in any case where 
he himself settles the matter under this Act, shall 
be final, unless within the time and in accordance 
with the conditions prescribed by rules of the 
Supreme Court either party appeals to the Court 
of Appeal; and the county court judge, or the 
arbitrator appointed by him, shall, for the purposo 

1 52 and 53 Vict. c. 40. 
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sched. n. of an arbitration under this Act, have the same 
powers of procuring the attendance of witnesses 
and the production of documents as if the claim 
for compensation had been made by plaint in the 
county court. 

As the Arbitration Act, 1889,^ does not apply, the procedure 
in an arbitration before a County Court Judge or an Arbitrator 
appointed by him is regulated by the Act, and by the Rules 
made under the Act, and the arbitration is to be held accord- 
ing to the provisions of this Schedule. 

SUBMISSION OF QUESTION OF LAW BY ARBITRATOR.— 
This clause enables an Arbitrator, if he thinks fit, to submit 
any question of law for the decision of the County Court 
Judge. Such submission must be in the form of a special 
case (Rule 30). As the decision of an Arbitrator is final, 
and as there is no appeal from him, even on a question of 
law, except by way of special case under this clause, he 
ought always to consent to state a case, where the question 
of law involved is of importance, or where he feels any doubt 
as to his decision. If the arbitration is heard before a Judge, 
this clause provides for an appeal from his decision on a 
question of law without sanction of the Judge ; but when an 
Arbitrator takes the place of a Judge, there can be no appeal 
from him, unless he submits a question of law for the decision 
of the Judge. His findings of fact will not be disturbed 
imless there was no evidence to support them. 

For procedure, when an Arbitrator consents to submit a 
question of law for the decision of the County Court Judge, 
see Rule 30. 

APPEAL FROM COUNTY COURT JUDGE.— There is an appeal 
from the decision of the County Court Judge on any question 
of law, whether on a submission by an Arbitrator or in any 
case where he himself settles the matter. The appeal is 
direct to the Court of Appeal, whereas the appeal given by the 
County Court Act, 1888 2 (Sec. 120), is to a Divisional Court, 

Such appeal is by notice of motion in accordance with 

1 52 and 53 Vict. c. 49. 9 51 and 52 Vict. c. 4flL 
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Order LIX. R. 10 of the Rules of the Supreme Court, and the Sch©d. IL 
notice of motion is an eight days' notice. The notice of motion 
must be served and the appeal entered within twenty-one days 
from the date of the award. See Rules of the Supreme Court 
in Appendix D, p. 325. A Form of Notice of Appeal will be 
found in Appendix H, p. 331. 

WHEBE NO RIGHT OP APPEAL.— The right of appeal from 
the decision of a County Court Judge is given by Schedule II. 
(4), and the only appeal given by this clause is iiom the de- 
cision of a County Court Judge on a question of law, (a) either 
on the submission of a question of law by an Arbitrator, or (6) 
in any case where the County Court Judge himself settles the 
matter under the Act. Therefore there is no appeal against 
the refusal of a County Court Judge to direct insurers to pay 
insurance money into the Post Ofl&ce Savings Bank, in accord- 
ance with the provisions of Sec. 5 (1) of the Act {Leech v. 
Life and Health Assurance Association [1901] 1 K.B. 707 ; 
84 L.T.R. 414; 17 T.L.R. 354. See p. 82). There may 
be an appeal to a Divisional Court of the King's Bench 
Division, under Sec. 120 of the County Courts Act, 1888.* 

On the other hand an appeal lies against an interlocutory 
order made by an Arbitrator, as, for instance, an order under 
Schedule I. (3), that a workman should submit himself for 
examination by a medical practitioner on certain conditions 
{0 shorn V. Vickers, Sons and Maxim, p. 194). 

Applications in the nature of a rrvandamns in matters arising 
under the Act must be made to the Divisional Court ( Wetland 
V. Great Western Railway Co., 16 T.L.R. 297). 

APPEAL TO HOUSE OP LORDS.— An appeal lies from a 
decision of the Court of Appeal under this Act to the House 
of Lords without leave. But as regards decisions in Scotland, 
no appeal lies from a decision of the Court of Session {Osborne 
or M'Kinnon v. Barclay, Curie and Co. [1901] A.C. 269 ; 38 
S.L.R. 611). This is a somewhat anomalous condition of 
things, but it results from the use of the word 'finally' in 
Schedule II. (14) (c). See p. 235. 

SECURITY POR COSTS.— The ordinary rule of the Court of 
Appeal as to ordering security for the costs of an appeal is 
applicable to appeals under this Act. This was decided in 
1 51 and 52 Vict c 48. 
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gxhed. IL Hall v. Snovden, Hubbard and Co. ([1899] 1 Q.B. 593 ; 

^ '^ 80 L.T.R. 256 ; 15 T.L.R. 244). The claim for compensation 

was by an infant child of a deceased workman, suing by his 
next friend. The County Court Judge gave judgment for 
the respondents, who on representations made to them of the 
poverty of the applicant, did not ask for costs, but as the 
applicant desired to appeal to the Court of Appeal on a 
question of law, the respondents made an application for an 
order for security for costs. From the affidavits it was clear, 
that if unsuccessful, the applicant would not be able to pay 
the costs of the appeal, and the Court held that, in accordance 
with the ordinary rule, security for costs must be given to the 
amount of ;£15. *The ordinary rule of this Court,' said 
Smith L. J., * is that, except in applications for new trials, when 
the respondent can show that the appellant, if unsuccessful, 
would be unable through poverty to pay the costs of the 
appeal, an order for security of costs is made. What is there 
to take the case before us out of that rule ? It is clear that 
the appellant will be unable to pay to the respondents then* 
costs of the appeal should it be unsuccessful, and, in my 
opinion, in this and similar cases, security should be ordered. 
If an appellant is in a position to obtain an order for leave to 
appeal in formd pauperis, he can do so, and no security would 
then be required ; but I may point out that in such a case 
the respondent gets this protection — that an appellant cannot 
obtain such an order without a certificate from counsel that 
the case is a proper one for appeal.' See also In re Harwood 
and Abrahams ([1901] 2 K.B. 304). 

But where an award was made in favour of the employers, 
but the County Court Judge ordered a stay of execution pending 
appeal, so that a point of law might be decided, the Court of 
Appeal refused to order security for costs, on the groimd that 
the Judge had in effect invited the parties to come to that 
Court to have a point of law determined {Hubball v. Everitt 
and Sons, Ltd., 16 T.L.R. 168). 

IN ACCORDANCE WITH THE CONDITIONS PRESCRIBED BT 
RULES OP THE SUPREME COURT.— Rules of the Supreme Court 
have been framed dealing with appeals from a County Court 
Judge, and will be found in Appendix D, p. 325. 
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(5.) Rules of court may make provision for the ached, n. 
appearance in any arbitration under this Act of 
any party by some other person. 

Rule 32 provides as to who may appear at an arbitration 
under the Act. See Rule 32 on p. 274. 

(6.) The costs of and incident to the arbitration sched. 11. 

. . (6.) 

and proceedings connected therewith shall be in 

the discretion of the arbitrator. The costs, whether 

before an arbitrator or in the county court, shall 

not exceed the limit prescribed by rules of court, 

and shall be taxed in manner prescribed by those 

rules. 

THE COSTS OF AND INCIDENTAL TO. — This clause deals only 
with the costs between the parties ; the costs of a solicitor or 
agent to the applicant are dealt with in Schedule II. (12). 

THE DISCRETION OF THE ABBITRATOB.— Discretion is given 
to the Arbitrator to decide which party shall pay the costs of 
the other, or whether each party shall pay his own costs. Tlie 
amount of costs is limited, as they are not to exceed the limit 
prescribed by Rules of Court. But in dealing with the question 
of costs, the Arbitrator can take into consideration any offer of 
compensation that has been made on behalf of the employer 
i^Rule 33 (3)). If, for instance, an employer has previously 
made an offer as advantageous to the workman as the awarrl 
that is eventually made, and the workman has refused to 
accept such offer, the Arbitrator can direct that the employer 
shall be paid the costs he has incurred since he made the offer, 
and that the workman shall be paid those incurred by him up 
to the time that the offer was made, or in his discretion he 
may award a fixed sum for costs ( Welland v. Great Western 
Railway Co. , 16 T.L.R. 297). The former method would be 
a practice anaJagous to that directed by the Rules, when the 
respondent submits to an award, but the workman does not 
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Belied, n. accept the weekly payment, if no greater weekly payment is 
awarded than that which the respondent had submitted to 
pay (Rule 18). 

LIMIT PRESCRIBED BY RULES OF COURT.— Eule 33 
provides that the Arbitrator (whether he be the Judge, an 
Arbitrator appointed by him, or an Arbitrator agreed upon by 
the parties) can direct costs to be paid by one party to the 
other according to one of the scales of costs applicable in the 
County Court, and that, in default of any special order as to 
the scale to be adopted, the costs shall be taxed according to 
the scale which would be applicable if the proceeding had 
been an action in the County Court. Where the award is a 
weekly payment, the Judge or Arbitrator is to determine what 
amount must be considered its value for the purpose of 
taxation. 

Where a workman submits himself for examination to a 
Medical Referee under Schedule I. (11), and the certificate of 
the Medical Referee is used in any subsequent arbitration, 
any reasonable travelling and other expenses incurred by the 
workman in obtaining such certificate may be allowed as costs 
in the arbitration (Rule 33 (4)). As pointed out in the note 
under Schedule I. (11) (p. 201), it would have been thought 
that any fee payable to a Medical Referee would be paid by 
the Treasury. As, however, this is not so, if the workman 
pays such fee, it will be part of the expenses incurred by him 
in obtaining the certificate, and an order can be made that 
such sum shall be repaid him as costs in the arbitration. 

Where a workman is ordered to submit himself to such an 
examination under Schedule II. (13), the fee of the Medical 
Referee is payable by the Treasury, but any reasonable 
expenses incurred by the workman in travelling to attend 
the examination may be allowed as costs in the arbitration 
(Rule 33 (5)). 

SCALES OF COSTS APPLICABLE TO ACTIONS IN C0UNT7 
COURT. — There are four such scales of costs : — 

(1) Lower scale, where the amount recovered exceeds £^ 

and does not exceed £10. 

(2) *A' scale, where the subject-matter or sum recovered 

exceeds £\.^ and does not exceed i)20. 



Digitized 



by Google 



WORKMEN'S COMPENSATION ACT, 1897 223 

C3) ' B ' scale, where the subject-matter or sum recovered Sched. IL 
exceeds ^£20 and does not exceed ;£50. ' 

(4) *C* scale, where the subject-matter or sum recovered 
exceeds ^£50. 

ALL COSTS TO BE TAXED.— By Rule 33 (1) any costs 
directed to be paid by one party to another, must, in defeiult 
of agreement between the parties as to the amount of such 
costs, be taxed, and in practice they will be taxed by the 
Registrar. 

WHEN ABBITRATION BEFORE COMMITTEE OB AGREED 
ARBITRATOR. — Does this clause refer to an arbitration before a 
committee or an agreed Arbitrator? The costs are not to 
exceed the limit prescribed by Rules of Court, and as pointed 
out under Schedule II. (1) and (2), the Rules made under the 
Act do not apply to procedure before a committee or agreed 
Arbitrator. But this clause clearly includes an agreed Arbi- 
trator, as it speaks of costs, 'whether before an Arbitrator, or 
in the County Court'; and from the wording of Rule 33 (1), 
it will be seen that the Rule Committee regard this clause as 
referring to a single agreed Arbitrator. It would appear, then, 
that, as far as the awarding of costs is concerned, the Rules do 
apply to a single agreed Arbitrator. 

On the other hand, it is very doubtful whether they apply 
to a committee. Can a committee be said to be included in 
the term * Arbitrator'? If not, neither this clause nor the 
Rules affect the awarding of costs by a conmiittee. Indeed, in 
Rule 33 there is no mention whatever made of costs awarded 
by a committee. 

For further notes on this subject see Schedule IL (10), 
at p. 229. 

FEE PAYABLE TO AGREED ARBITRATOR.— The * costs of :«nd 
incident to the arbitration and proceedings connected there- 
with ' are, by this clause, in the discretion of the Arbitrator, 
and as pointed out above, 'Arbitrator 'includes a single agreed 
Arbitrator. In the Rules there is no provision for the payment 
of a single agreed Arbitrator, but as the Rules generally only 
affect proceedings in the County Court, it seems that a single 
agreed Arbitrator has authority to include in his award the 
fee payable to himselfl 
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Sched. IL The following Rules deal with costs in arbitrations in the 
^^•' County Court :— Rule 18 (5) (c), Rule 18 (6), Rule 30 (7), 

and Rule 33. 

Sched. n. (7.) In the case of the death or refusal or in- 
ability to act of an arbitrator, a Judge of the 
High Court at Chambers may, on the application 
of any party, appoint a new arbitrator. 

This provision includes both an agreed Arbitrator and an 
Arbitrator appointed by the County Court Judge, but it is 
extremely doubtful whether it would apply to the filling of a 
vacancy on a committee. Where a Judge of the High Court 
appoints an Arbitrator in the place of one appointed by the 
County Court Judge, the order appointing such Arbitrator is 
to be lodged with the Registrar, and the Registrar is to act and 
the arbitration to proceed in the same manner as if the 
Arbitrator had been appointed by the County Court Judge 
(Rule 27 (e)). 

An application for the appointment of a new Arbitrator 
under Schedule II. (7) must be made by summons (Order LIV. 
Rule 1, A. 3 of the Rules of the Supreme Court See Rule in 
Appendix D, p. 324). 

Sched. n. ^8.) Where the amount of compensation under 
this Act shall have been ascertained, or any 
Weekly payment varied, or any other matter 
decided, imder this Act, either by a committee 
or by an arbitrator or by agreement, a memor- 
andum thereof shall be sent, in manner prescribed 
by rules of court, by the said committee or arbi- 
trator, or by any party interested, to the registrar 
of the county court for the district in which any 
person entitled to such compensation resides, who 
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shall, subject to such rules, on being satisfied as ^ed,ii.' 
to its genuineness, record such memorandum in 
a special register without fee, and thereupon the 
said memorandum shall for all purposes be 
enforceable as a county court judgment. Pro- 
vided that the county court judge may at any 
time rectify such register. 

This clause affects not only a committee and a single agreed 
Arbitrator, but also the parties themselves when they have 
entered into an agreement. It provides that a memorandum 
of the award made by a committee or Arbitrator, or of the 
amount agreed upon between the parties, shall be sent to the 
Registrar of the County Court. It may be sent either by the 
committee, the Arbitrator, or by any party interested. But by 
whomsoever sent the Registrar must, on being satisfied as to 
its genuineness, record it as directed. Whether the agreement 
is for the payment of a weekly sum or of a lump sum, it is in 
the interest of both parties that it should be recorded under 
this clause. As to the matters on which the parties are 
authorised to come to an agreement, see note under Sec. 1 (3) 
at p. 31, and when an agreement has been arrived at on any 
of these points, advantage should be taken of this clause. 

OBJECTS OF THE CLAUSE. — The object of this clause is to 
place an award made by a committee or agreed Arbitrator upon 
the same footing as^one made by the County Court Judge, or by 
an Arbitrator appointed by him. When once recorded the memo- 
randum is enforceable as a County Court judgment, and conse- 
quently is as binding as an award made in the County Court. 

Another object of this clause is to make an agreement 
arrived at between the parties binding. This is achieved by 
providing that a memorandum of the agreement shall be sent 
to the Registrar, who, if satisfied as to its genuineness, will 
record it, whereupon it will become enforceable as a County 
Court judgment. 

The Form of Memorandum under Schedule II. (8) is 
Form 16 in Appendix B. 

P 
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(8«hed. II. Specimens of agreements arrived at will be found in 

^'•^ Appendix G, at p. 328. 

WHERE MEMORANDUM TO BE SENT. —The memorandimi is 
to be sent to the Registrar of the County Court of the district 
in which any person entitled to such compensation resides. 
It is a great advantage to the workman to have the memor- 
andum recorded in the County Court of the district in which 
he resides. Were it not for this clause, it would have to be 
sent to the Registrar of the County Court in the district in 
which all the parties concerned resided, or if they resided in 
different districts, the district in which the accident occurred 
(Schedule II. (9)). 

REGISTRAR MUST BE SATISFIED AS TO GENUINENESS OF 
MEMORANDUM. — The Registrar must first of all be satisfied 
as to the genuineness of the memorandum, and when he is 
so satisfied, he shall, subject to the Rules of Court, record the 
same. As to what he will require before being satisfied as to 
genuineness of a memorandum, see Rules 39 to 45. 

MEMORANDUM OF DECISION ARRIVED AT BY AGREE- 
MENT. — When the parties have arrived at an agreement as 
to the amount of compensation to be paid, no time should 
be lost in sending a memorandum of it to the Registrar, 
as Rule 38 (1) says that it * shall be left at the office of the 
Registrar or sent by post by registered letter addressed to the 
Registrar at his office as soon as may he after the rruUter h/u 
been decided.' If all the parties admit the genuineness of the 
memorandum, it will be recorded. But if any party disputes 
the genuineness of it, it will not be recorded without the 
consent in writing of the party disputing it, or by an order of 
the Judge. The proceedings on an application to the Judge 
for a record of a memorandum will be governed by Rule 45. 

The Rules dealing with the registration of a memorandum, 
are Rules 38 to 45. 

ENFORCEABLE AS A COUNTY COURT JUDGMENT. — An 
award made or an agreement recorded under the Workmen's 
Compensation Act can be enforced by a judgment summons 
and an order to commit the employer to prison for non-pay- 
ment of the amount due under such award or agreement. In 
BaUey v. Plant ([1901) 1 K.B. 31 ; 83 L.T.R. 459 ; 17 T.L.R. 
48) payments under an award having fallen into arrear, the 
workman applied for a committal order against the respondent 



Digitized 



byC^oogie 



WORKMEN'S COMPENSA TION ACT, 1897 227 

under the Debtor's Act, 1869,* Sec. 6. The County Court Sohed. n. 
Judge was satisfied that the respondent had had the means to ^ ' 
pay the amounts in arrear since they became due ; but he 
held that Schedule II. (8) did not give him jurisdiction to 
commit the respondent, because a committal order could not 
properly be said to be a mode of enforcing a judgment of a 
County Court. The Court of Appeal, however, without 
deciding that the matter was a proper one to be brought 
before them, held that he had such jurisdiction. 

Upon the matter coming back to the learned Judge, he 
again refused to make an order of committal on the ground 
that Schedule II. (8) did not apply, because no memorandum 
of the award had been sent to the Registrar or recorded by 
him in the register, though it was admitted that the award 
itself had been so sent and registered. There was therefore 
a second appeal (17 T.L.R. 449), which was allowed, the Lord 
Chief Justice observing that to read the paragraph as was 
suggested would make it unworkable. The paragraph provides 
that a memorandum of the award shall be accepted in orde 
to prevent the necessity of sending the more formal document, 
but the best memorandum of the award is undoubtedly the 
award itself. 

See Rule 8 of the Workmen's Compensation Rules, 1900, in 
Appendix I. 

(9.) Where any matter under this Act is to be sched. 11. 
done in a county court, or by to or before the 
judge or registrar of a county court, then, unless 
the contrary intention appear, the same shall, 
subject to rules of court, be done in, or by to or 
before the judge or registrar of, the county court 
of the district in which all the parties concerned 
reside, or if they reside in different districts the 
district in which the accident out of which the said 
matter arose occurred, without prejudice to any 
transfer in manner provided by rules of court. 



1 32 and 38 Vict c 62. 
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Sched. n. 

(9.) 



Sched. n. 
(10.) 



See note under Schedule II. (8) at p. 226, where it is pointed 
out that a contrary intention appears in that clause. 

ANT TRANSFER IN MANNER PROVIDED BT RULES OF 
COURT. — Rule 61 provides for such transfer. It is thought 
that there is no power to transfer when an award or agreement 
has been recorded under Schedule II. (8), which is very 
emphatic as to which Court a memorandimi shall be recorded 
in. When once recorded, any steps to have it enforced must 
be taken in the Court in which it is recorded, and no applica- 
tion for a transfer can be made under Schedule II. (9). 

(10.) The duty of a county court judge under 
this Act, or of an arbitrator appointed by him, 
shall, subject to rules of court, be part of the 
duties of the county court, and the officers of the 
court shall act accordingly, and rules of court may 
be made both for any purpose for which this Act 
authorises rules of court to be made, and also 
generally for carrying into effect this Act so far 
as it affects the county court, or an arbitrator 
appointed by the judge of the county court, and 
proceedings in the county court or before any 
such arbitrator, and such rules may, in England, 
be made by the five judges of the county courts 
appointed for the making of rules under section 
one hundred and sixty-four of the County Courts 
Act, 1888,^ and when allowed by the Lord 
Chancellor, as provided by that section, shall 
have full effect without any further consent. 

RULES OF COURT. — Rules of Court have been made under 

the authority given by this clause, and consequently all 

arbitrations in the County Court, whether before the Judge or 

Arbitrator appointed by him, will be governed by those rules. 

1 51 and 62 Vict, c 43* 
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Whether the Rules of Court affect procedure at arbitra- J[^**** ^ 
tions before a committee or agreed Arbitrator, is another 
question. This clause authorises Rules of Court to be made 
for two purposes, namely — 

(1) For any purpose for which this Act authorises Rules of 

Court to be made, and 

(2) Generally for carrying into effect this Act so far as it 

affects the County Court, or an Arbitrator appointed 
by the Judge of the County Court, and proceedings in 
the County Court or before any such Arbitrator. 

The second purpose for which rules are to be made, clearly 
only refers to arbitrations in the County Court, and in such 
arbitrations they are to be made to carry into effect the Act 
and govern the proceedings. 

When the clause states that rules are to be made for any pur- 
pose for which this Act authorises them to be made, are those 
words to be read in conjunction with the words * so far as it 
affects the County Court ' ? If so, then this clause does not 
affect arbitrations before a committee or agreed Arbitrator. 
And this is the view taken of it by the Rules Committee, for, 
in their Explanatory Memorandum issued with the Rules, 
they say : — 

*It is apprehended that the Rules Committee have no 
power to make rules as to the procedure before a committee 
or an Arbitrator agreed upon by the parties ; but paragraphs 
4 to 6, 8, 12 and 13 of Schedule II. appear to apply to such 
an Arbitrator as well as to one appointed by the Judge.' 

From this it appears that the rules authorised to be made 
by Schedule II. (10) affect only arbitrations before the County 
Court Judge or his Arbitrator, at all events as far as procedure 
is concerned, and that the other tribunals can adopt what 
procedure they think fit. This would appear to be so, with 
the following exceptions : — 

(1) Schedule II. (5) provides for the appearance of any party 

by another person in any arbitration, which will 
therefore include both arbitrations before a committee 
and agreed Arbitrator. 

(2) Schedule 11. (6) authorises an agreed Arbitrator to 

award costs, which will be taxed. 

(3) Schedule 11. (8) provides that when an award is made 
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Soiled, n. by a committee or an agreed Arbitrator, a memorandum 

of it must be sent to the Registrar. 
With these trifling exceptions the rules apparently have no 
reference to arbitration proceedings before a committee or an 
agreed Arbitrator, though it is known that the contrary view 
has sometimes been held. But as the arguments which have 
led to the conclusion drawn above would occupy too much 
space to set out in detail, and as these arbitration tribunals 
will seldom if ever be resorted to, it has been thought well not 
to discuss the matter technically and in detail. 

scii©d.n. (11.) No court fee shall be payable by any 
party in respect of any proceeding under this 
Act in the county court prior to the award. 

This provision is a great boon to workmen, as it gives them 
the services of the County Court Judge or Arbitrator appointed 
by him, and also of the officials of the Court, as well as the Court 
itself for the hearing of the arbitration, without requiring him 
to pay anything for the same. It is very different from bringing 
an action in the County Court, when the costs of the plaint and 
hearing fee have to be paid before a plaintiff is entitled to have 
his cause tried. In arbitrations under this Act, the workman 
has nothing whatever to pay before the award is made, though 
all the preliminary proceedings, such as the filing of his request 
for arbitration, etc., are done for him just as in an action. 

The only fee he will apparently have to pay after the award 
will be a small sum for obtaining a copy of it. 

sdied. II. (12.) Any sura awarded as compensation shall 

be paid on the receipt of the person to whom it is 

payable under any agreement or award, and his 

solicitor or agent shall not be entitled to recover 

from him, or to claim a lien on, or deduct any 

amount for costs from, the said sum awarded, 

except such sum as may be awarded by the 

arbitrator or county court judge, on an application 

made by either party to determine the amount of 
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costs to be paid to the said solicitor or agent, such JJIj***^* 
sum to be awarded subject to taxation and to the 
scale of costs prescribed by rules of court 

SHALL BE PAID CM THE RECEIPT OF THE PEE80M TO 
WHOM IT 18 PAYABLE. — In all cases the compensation is to 
be paid to the person to whom it is payable, and a receipt 
given for it. If the compensation is a weekly sum awarded 
to an injured workman, it must be paid to him. If it is a 
lump sum awarded in case of death, it must be paid to legal 
personal representative, or, if ordered to be invested in the 
name of the Registrar, to the Registrar (Dcmiel v. Ocean 
Coal Co., Ltd., 16 T.L.R. 368 ; see p. 196). If there is no 
legal personal representative, it must be paid to the dependants, 
or to a trustee for the benefit of the dependants, if the award 
so orders (Schedule I. (4)). In all cases the receipt must be 
given by the person to whom the compensation is payable, 
that is to say, by the workman himself, by his legal personal 
representative, by his dependants, by some one who receives 
for the benefit of the dependants, or by the person to whom 
the money is due under Schedule I. (1) (a) (iii). 

MUST EMPLOYER FOLLOW WORKMAN WHEREVER HE MAY 
GO? — If an award is made against an employer, does the 
ordinary rule that a creditor must seek his debtor apply, or can 
the employer pay the weekly sum awarded in any other way ? 
If, for instance, the workman leaves the town in which he is 
employed, must the employer follow him wherever he goes and 
obtain receipts for weekly payments, or will it be enough that 
he gives the workman facilities for obtaining payment ? 

The award, as has been seen (p. 226), is * enforceable as a 
County Court judgment.' Has it therefore the effect of a 
County Court judgment ? If so, the provisions of the County 
Courts Act, 1888,* may apply to it. Sec. 105 of that Act 
provides that all money paid under judgments, whether by 
instalments or otherwise, must be paid into Court. If the 
employer has difficulty in reaching the person to whom the 
compensation is payable, can he take advantage of this section 
and pay the money into Court, or do the words * shall be paid 
I 51 an4 52 Vict, c, 4t 
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8clie<l.IIt on the receipt of the person to whom it is payable' prevent 
him from doing so ? It is anticipated that he can get rid of 
his liability by paying the money into Court, for, even in such 
a case, the money is eventually paid * on the receipt of the 
person to whom it is payable,' though it is paid through the 
medium of the County Court. 

COSTS. — This section only deals with the costs which the 
solicitor is able to recover from the applicant over and above 
the costs paid by the other side, the latter costs being dealt 
with in Schedule II. (6). As a general rule, where costs are 
given against a respondent which a solicitor is able to recover, 
he will probably have to be content with these, and will not 
be entitled to be awarded any costs over and above these, to 
be paid by applicant. But special circumstances may arise, 
such as where an applicant is deprived of his costs for not 
having accepted an oflfer previously made by the respondent, 
when an application under this clause would be justified. 

HOW APPUCATION TO BE MADB.— The procedure affectmg 
applications for determining the amount of costs to be paid 
to the applicant's solicitor by the person to whom the com- 
pensation is payable is regulated by Rules 46 and 47. 

The application may be made at or immediately after the 
hearing of the arbitration, and if not made then, it may be 
made at any subsequent date, but in the latter event it must 
be made to the Judge (Rule 46 (a) and (6)). 

The Arbitrator or County Court Judge is to determine ' the 
amount of costs,' and the amount awarded will afterwards be 
subject to taxation. On the hearing of an application, the 
Judge or Arbitrator may award costs to the solicitor, and 
make either of the following orders : — 

(1) Declare him to be entitled to a lien for such costs on 

any sum awarded as compensation to such person ; or 

(2) Declare him to be entitled to deduct such costs from 

any such sum (Rule 46 (e)). 

Such costs are, in default of agreement, to be tSixed accord- 
ing to the scale in operation in the County Court as shall be 
directed, or if there is no direction, according to the scale 
which would be applicable if the proceeding had been an 
action in the County Court (Rule 46 (6)). 

KBCOYERY OP COSTS AWARDED.—When either of the orders 
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above mentioned has been made, the Registrar is, on application, Sohed. n. 
to tax such costs, and issue a memorandum of the amount of ^ ' 
costs to which the solicitor is entitled, for service on the party 
liable to pay the sum awarded as compensation (Rule 47 (a) (6)). 

The party liable to pay such compensation must on demand 
pay to the solicitor the amount to which he is entitled, but he 
shall not be liable to pay any amount in excess of that 
which he is liable to pay for compensation, or to pay such 
amount by any other instalments than those by which he is 
liable to pay such compensation (Rule 47 {d)). This is a 
reasonable provision, as the party paying the costs is really 
discharging the applicant's debt out of moneys belonging to 
the applicant ; hence he cannot be compelled to pay more 
than is at the time due from him to the applicant. 

BECOVEBT OF 008T8 WHEN APPLIOANT VNSUCGESSFUL.— 
As has been pointed out above, this clause only refers to 
recovery of costs from a successful applicant over and above 
those which a solicitor is entitled to from the opposite party. 
It has no reference to recovery of costs from an unsuccessful 
applicant, which, it is presumed, can be recovered in the 
ordinary way. 

(13.) The Secretary of State may appoint legally 5^v®*-^ 
qualified medical practitioners for the purpose of 
this Act, and any committee, arbitrator, or judge 
may, subject to regulations made by the Secretary 
of State and the Treasury, appoint any such 
practitioner to report on any matter which seems 
material to any question arising in the arbitra- 
tion ; and the expense of any such medical prac- 
titioner shall, subject to Treasury regulations, be 
paid out of moneys to be provided by Parliament. 

The Regulations made by the Secretary of State and the 
Treasury as to the appointment of Medical Referees will be 
found in Appendix 0, and a Home Office Memorandum with 
regard to these appointments will be found there. 

Though this clause states that such Medical Referees * shall 



Digitized 



by Google 



234 WORKMEN S COMPENSATION ACT, 1897 

8died.II. be paid out of moneys provided by Parliament,' in one 
instance, it appears that a Medical Referee must be paid by 
the workman himself. See note on p. 201. 

sdiied.ii. ^24^ jj^ |.j^g application of this schedule to 

Scotland — 

(a) * Sheriff' shall be substituted for * county 
court judge,' 'sheriff court' for * county 
court/ * action ' for ' plaint,' ' sheriff clerk ' 
for 'registrar of the county court,' and 
* act of sederunt ' for * rules of court ' : 

(6) Any award or agreement as to compensa- 
tion under this Act may be competently 
recorded for execution in the books of 
council and session or sheriff court books, 
and shall be enforceable in like manner 
as a recorded decree arbitral : 

(c) Any application to the sheriff as arbitrator 
shall be heard, tried, and determined 
summarily in the manner provided by 
the fifty-second section of the Sheriff 
Courts (Scotland) Act, 1876,^ save only 
that parties may be represented by any 
person authorised in writing to appear 
for them and subject to the declaration 
that it shall be competent to either party 
within the time and in accordance with 
the conditions prescribed by act of sede- 
runt to require the sheriff to state a case 
on any question of law determined by him, 

1 39 UDd 40 Vict. c. 70, 
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and his decision thereon in such caseBoiied.n. 
may be submitted to either division of 
the Court of Session, who may hear and 
determine the same finally, and remit to 
the sheriff with instruction as to the 
judgment to be pronounced. 

DBTBRMINE THE SAME FINALLT, — Owing to the word 
* finally' being used in the expression *who may hear and 
determine the same finally,' it has been held that no appeal lies 
to the House of Lords from a decision of the Court of Session 
{Osborne or M^Kinnon v. Barclay^ Curie and Co. [1901] A.C. 
269 ; 38 S.L.R. 611). This is not only an anomalous condition 
of things, but it is also unfortunate, as some of the decisions of 
the Court of Session are contrary to those in the House of 
Lords, and the result is that though the same Act applies both 
to England and Scotland, different interpretations have been 
placed upon that Act in the two countries. The injustice that 
may arise is well pointed out in the Scottish Notes in 111 
Law Times, on p. 28, from which the following extract is 
taken : — ' Assume that the Court of Session takes one view of 
a section and the House of Lords in an immediately subsequent 
case takes another view of it, there is no means of having the 
decision of the Scottish Court overturned. Doubtless judg- 
ments of the House of Lords in English appeals under the Act 
will be held to bind the Scottish Courts in all subsequent cases 
raising the same question, but this does not obviate the injustice 
that may arise in particular cases.' 

(15.) Paragraphs four and seven of this schedule sched. n. 
shall not apply to Scotland. 

(16.) In the application of this schedule tosched.ii. 
Ireland the expression * county court judge ' shall 
include the recorder of any city or town. 
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63 AND 64 Vict. c. 22. 

An Act to extend the benefits of the Workmen's 
Compensation Act, 1897, to Workmen in 
Agricvltwre, 

Sec 1. CL) 1. — (1.) From and after the commencement of 
of M^Sd 61 this Act, the Workmen's Compensation Act, 1897, 
a^ciS'turai shall apply to the employment of workmen in 
agriculture by any employer who habitually 
employs one or more workmen in such employ- 
ment. 
Sec 1.(2.) (2.) Where any such employer agrees with a 
contractor for the execution by or under that 
contractor of any work in agriculture, section four 
of the Workmen's Compensation Act, 1897, shall 
apply in respect of any workman employed in 
such work as if that employer were an under- 
taker within the meaning of that Act. 

Provided that, where the contractor provides 
and uses machinery driven by mechanical power 
for the purpose of threshing, ploughing, or other 
agricultural work, he, and he alone, shall be liable 
under this Act to pay compensation to any work- 
man employed by him on such work. 
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(3.) Where any workman is employed by the see 1. (8.) 
same employer mainly in agricultural but partly 
or occasionally in other work, this Act shall apply 
also to the employment of the workman in such 
other work. 

The expression * agriculture * includes horticul- 
ture, forestry, and the use of land for any purpose 
of husbandry, inclusive of the keeping or breeding 
of live stock, poultry, or bees, and the growth of 
fruit and vegetables. 

2. This Act may be cited as the Workmen's sec. 2. 
Compensation Act, 1900, and shall be read as one shortutie. 
with the Workmen's Compensation Act, 1897, 

and that Act and this Act may be cited together 
as the Workmen's Compensation Acts, 1897 and 
1900. 

3. This Act shall come into operation on the Bee. 3. 
first day of July one thousand nine hundred and meaTo^ict. 
one. 

OBJECT OF THE ACT. — The object of this Act is clearly 
stated to be to extend the benefits of the Workmen's Com- 
pensation Act, 1897,^ to workmen in agriculture. The Act of 
1897 only applies to certain definite employments specified in 
Sec. 7 of that Act (see p. 88), and as employment in agri- 
culture is not one of the employments therein specified, to 
bring agricultural labourers within the benefits of the Act, it 
was necessary to add this new measure to the Statute Book. 

WORKMEN. — ' Workman ' will have the Siime meaning as it 
has in the principal Act. For definition of * workman' 
see p. 160. 

1 60 and 61 Vict, c 87. 
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Sec 3. WORKMEN IN AORIOULTURE — What is * agriculture ' 1 The 

word * agriculture ' is used very broadly, and includes not only 
agriculture in its ordinary significance, but also * horticulture, 
forestry, the use of land for any purpose of husbandry, in- 
clusive of the keeping or breeding of live stock, poultry, or 
bees, and the growth of fruit and vegetables.' This definition 
is taken from the definition of agriculture given in Sec. 20 of 
the Small Holdings Act, 1892,i the term * forestry' having 
been added to the list appearing therein. 

HORTICULTURE may be described as the 'cultivation of 
kitchen-gardens or orchards.' 

FORESTRY may be described as 'the art of forming or 
cultivating forests ; the management of growing timber.' 

HUSBANDRY may be described as 'the business of a 
husbandman, comprehending the various branches of agri- 
culture ; farming ; the tillage and culture of land.' 

From the wide meaning given to the word * agriculture,' it 
will be seen that all workmen who are employed in contiection 
with the cultivation of land, orchards, kitchen-gardens, or 
forests, or with the keeping and breeding of live stock, come 
within the provisions of this Act. 

EMPLOYMENT IN AORIOULTURE.— The Act applies to 'em- 
ployment of workmen in agriculture.' There are no words 
confining the employment to a particular locality, as the words 
' on, in, or about,' do in the principal Act. These words have 
been held to apply only to employment in close proximity and 
physical contiguity to the premises where the work is carried 
on (see notes on p. 89), but such a limitation does not 
appear to be applicable to the employment referred to in this 
Act. The words ' employment in agriculture ' are not words 
of locality ; they would appear to include such work as the 
carting of hay, no matter how far distant from the farm the 
workman is at the time of the accident. Owing to the loss of 
locality which now attaches to the meaning of the words ' on, 
in, or about,' the farmer, as pointed out by the Law Times, 
'will have more reason to regret an accident in a distant 
market, than the purchaser who buys his produce has in the 

1 50 and 56 Vict, c. 8i. 
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conveyance of the same to his factory or warehouse (110 Law Sec. 3. 
Times 129). 

ANY EMPLOTEB WHO HABITUALLY EMPLOYS — By Sec. 1 
(1) the Act only applies to employers *who habitually employ 
one or more workmen in such employment.' This limitation 
was inserted in the Act to protect small classes of employers 
who are often themselves no better oflF than their workmen. 
If the application of the Act was not limited in this way, the 
result would be to cast responsibility upon a large number of 
very small farmers, who might have to compensate men no 
worse oflF than themselves. This would be an injustice, as 
farmers on a small scale rarely employ men to assist them in 
their agricultural work ; they only become casual employers 
for short periods of the year, and the Act has therefore 
purposely protected them from a liability which few, if any 
of them, would be able to bear. 

It may often happen that a farmer may be habitually assisted 
in his agricultural work by his sons, and may only occasionally 
employ hired labour. Would such a farmer be an employer 
within the meaning of this Act? It is submitted that he 
would, because a man assisted by his sons ought to be on the 
same footing as a man assisted by hired labour. If the work 
to be performed is such that it is necessary for the farmer to 
have habitual assistance, the Act intends to protect all work- 
men engaged on that work, whether the habitual assistance he 
receives is rendered by members of his own family or by 
outside hired labour. 

MEANINa OF 'HABITOALLY.'— It was admitted when the 
provisions of this Act were being discussed in the House of 
Conmions, that there was a good deal to be said in favour of 
the criticism of the word * habitually,' but that word was 
nevertheless inserted, as the promoters of the measure con- 
fessed that they had not been able to find a better word. The 
Legislature clearly intended to include within the Act agri- 
cultural work which is of such importance and magnitude that 
it is necessary to regularly employ hired labour thereon, but 
to exclude all agricultural work of a small description, which 
can be carried on from year to year without any regular 
assistance, even though it may be occasionally necessary to 
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Sec. 3. obtain help ; but though the intention is clear, it may often 

be difl&cult to determine whether a particular employer does 
* habitually ' employ one or more workmen. 

Many small farmers and agriculturalists employ men 
regularly at certain periods of the year, e.g. at harvest time. 
Could they be said to ' habitually ' employ one or more work- 
men? The Attorney-General was asked this question when 
the Bill was before the House of Commons, and in reply he 
said he did not think that occasional employment at a par- 
ticular time of the year, even if it happened every year, would 
constitute ' habitual ' employment within the meaning of this 
sub-section. 

RESTRICTION ON LIABILITY OF EMPLOYER^By Sec. 1 (2), 
where an employer agrees with a contractor for the execution 
by or under that contractor of any work in agriculture. Sec. 4 
of the Workmen's Compensation Act, 1897,^ is to apply as 
if that employer were an undertaker. That is to say, the 
employer is made liable for injuries to workmen in the service 
of a contractor with him, whereas, apart from this sub-section, 
a workman in the service of an independent contractor would 
have to look to the contractor, and to him alone, for com- 
pensation (see note under Sec. 4 of the Workmen's Compensa- 
tion Act, 1897, at p. 60). 

But there is an important difference between this sub- 
section and Sec. 4 of the Workmen's Compensation Act, 1897.^ 
Under the latter section the undertaker is always liable in 
the first instance, and is liable whether the contractor is liable 
or not, if he would have been liable had he been an employer 
to whom that Act applies. But by this Act, in certain 
circumstances, the contractor is alone liable to pay compensa- 
tion to any workman employed by him in agriculture. 

If the contractor provides and uses machinery driven by 
mechanical power for the purpose of threshing, ploughing, or 
other agricultural work, he and he alone becomes liable to 
any workman employed by him. This is a useful provision, 
as many farmers employ such contractors to carry out such 
work by means of machinery, and the contractors employ 
their own skilled men to attend to it. Under such circum- 
1 60 and 61 Vict. c. 37. 
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stances, the fSarmer is not, owing to this sub-section, liable for Sec. S. 
injuries to those employed by the contractor on such work. 

For what is meant by * mechanical power,* see note on 
p. 137. 

WORKMANrBMPLOTED PARTLY IN OTHBB WORK.— Sec. 1 
(3) protects workmen, who, though mainly employed in 
agriculture, are partly or occasionally employed in other work, 
and provides that the Act shall apply to them, although at 
the time of the accident which causes the injury they may 
be employed in such other work. This sub-section will very 
much restrict the defence frequently raised under the Act 
of 1897, that the injury was not caused by accident * arising 
out of and in the course of the employment.' (See note under 
Sec. 1 (1), pp. 7-16). 

The words 'other work' are in no way limited, so that it 
would appear that the * other work ' need not in any way be 
connected with the work of agriculture. If this view be correct, 
it will include odd jobs done about a house by a gardener, 
in the service of a man who habitually employs one or more 
workmen in agriculture. Consequently it will have far reach- 
ing eflFects. As pointed out by the Law TimeSj the section 
will make the employer liable ' to a poultry woman or farm 
hand who waits at table and falls down the back stairs with 
the dinner tray ' (110 Law Times 561.) 

DEFENCES OPEN TO EMPLOYEE.— The defence open to an 
employer under the Workmen's Compensation Act, 1897,* 
that the injury was attributable to the serious and wilful 
misconduct of the workman, will also be open to an employer 
under this Act (see note under Sec. 1 (2) (c), at p. 26). The 
accident, it would also appear, must * arise out of and in 
the course of the employment ' (see p. 7), and must disable 
the workman for a period of at least two weeks (see p. 17). 
In fact, the provisions of the Workmen's Compensation 
Act, 1897,' will apply to this Act, except where, as in Sec. 1 (2), 
they are expressly excluded. Consequently the notice to be 
given, the procedure to be adopted, the amount of compensa- 
tion recoverable, and other matters, will be regulated by the 
provisions of the former Act and the rules made thereunder, 
J 60 and 61 Vict c 37. 
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Bee. 8. which will apply generally for the carrying into effect of 
this Act. 

This Act came into operation on 1st July 1901. The 
provision that the Act should not come into operation until 
1st July 1901 was inserted because of the diflSculty that there 
was in bringing home to the smaller employers the liabilities 
which they would incur. The President of the Board of 
Agriculture undertook to meet this difficulty by circulating 
the fullest information as to the effect of the measure. 

In pursuance of this undertaking the Board of Agriculture 
have issued instructions on the matter, and employers of 
labour who are interested in the new Act should apply by 
unstamped letter to the Secretary of the Board of Agricul- 
ture, 4 Whitehall Place, London, S.W., for a copy of the 
instructions. 

Reference is made to and extracts taken from these instruc- 
tions in an article appearing in the Times of October 2, 1900. 
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WORKMEN'S COMPENSATION ACT, 1897 

(60 AND 61 VICT. 0. 37) 

An Act to amend the Law with respect to Compensation to 
Workmen for accidental Injuries suffered in the course 
of their Employment. [6th August 1897.] 

Be it enacted by the Qaeen'i moet Excellent Majesty, by and with the 
advice and consent of the Lords Spiritnal and Temporal, and Commons, in 
this present Parliament assembled, and by the authority of the same, as 
follows : 

1.— (1.) If in any employment to which this Act applies personal injury by Liability of 
accident arising out of and in the course of the employment is caused to a certain 
workman, his employer shall, subject as hereinafter mentioned, be liable to ^f^^en^for 
pay compensation in accordance with the First Schedule to this Act. injuries. 

(2.) Provided that :— 

(a) The employer shall not be liable under this Act in respect of any 

injury which does not disable the workman for a period of at least 
two weeks from earning full wages at the work at which he was 
employed ; 

(b) When the injury was caused by the personal negligence or wilftil act 

of the employer, or of some person for whose act or default the 

employer is responsible, nothing in this Act shall affect any civil 

liability of the employer, but in that case the workman may, at his 

option, either claim compensation under this Act, pr take the same 

proceedings as were open to him before the commencement of this 

Act; but the employer shall not be liable to pay compensation for 

injury to a workman by accident arising out of and in the course of 

the employment both independently of and also under this Act, and 

shall not be liable to any proceedings independently of this Act^ 

except in case of such personal negligence or wilful act as aforesaid ; 

(e) If it is proved that the injury to a workman is attributable to the 

serious and wilftd misconduct of that workman, any compensation 

claimed in respect of that injury shall be disallowed. 

(8.) If any question arises in any proceedings under this Act as to the 

liability to pay compensation under this Act (including any question as to 

whether the employment is one to which this Act applies), or as to the 

amount or duration of compensation under this Act, the question, if not 

settled by agreement, shall, subject to the provisions of the First Schedule 
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to this Act, be settled by arbitration, in accordance with the Second Schedule 
to this Act 

(4.) If, within the time hereinafter in this Act limited for taking proceed* 
ings, an action is brought to recover damages independently of this Act for 
i^jory caused by any accident, and it is determined in such action that the 
injury is one for which the employer is not liable in such action, but that 
he would have been liable to pay compensation under the provisions of this 
Act, the action shall be dismissed ; but the court in which the action is tried 
shall, if the plaintiff shall so choose, proceed to assess such compensation, 
and shall be at liberty to deduct firom such compensation all the costs which, 
in its judgment, have been caused by the plaintiff bringing the action instead 
of proceeding under this Act. 

In any proceeding under this sub-section, when the court assesses the 
compensation, it shall give a certificate of the compensation it has awarded 
and the directions it has given as to the deduction for costs, and such certifi- 
cate shall have the force and effect of an award under this Act. 

(5.) Nothing in this Act shall affect any proceeding for a fine under the 
enactments relating to mines or factories, or the application of any such fine, 
but if any such fine, or any part thereof, has been applied for the benefit of 
the person ii^jured, the amount so applied shall be taken into account in 
estimating the compensation under this Act. 

Time for 2.— (!•) Proceedings for the recovery under this Act of compensation for 

taking pro« an injury shall not be maintainable unless notice of the accident has been 
ceedings. given as soon as practicable after the happening thereof and before the 
workman has voluntarily left the employment in which he was injured, and 
unless the claim for compensation with respect to such accident has been 
made within six months from the occurrence of the accident causing the 
in^jury, or, in case of death, within six months from the time of death. Pro- 
vided always that the want of or any defect or inaccuracy in such notice 
shall not be a bar to the maintenance of such proceedings, if it is found in 
the proceedings for settling tlte claim that the employer is not prejudiced in 
his defence by the want, defect, or inaccuracy, or that such want, defect, 
or inaccuracy was occasioned by mistake or other reasonable cause. 

(2.) Notice in respect of an injury under this Act shall give the name and 
address of the person injured, and shall state in ordinary language the cause 
of the injury and the date at which it was sustained, and shall be served on 
the employer, of, if there is more than one employer, upon one of such 
employers. 

(S.) The notice may be served by delivering the same to or at the residence 
or place of business of the person on whom it is to be served. 

(4.) The notice may also be served by post by a registered letter addressed 
to the person on whom it is to be served at his last known place of residence 
or place of business, and if served by post shall be deemed to have been 
served at the time when the letter containing the same would have been 
delivered in the ordinary course of post, and in proving the service of such 
notice it shall be sufficient to prove that the notice was properly addressed 
and registered. 

(5.) Where the employer is a body of persons corporate or nnincorporate, 
the notice may also be served by delivering the same at, or by sending it by 
post in a registered letter addressed to the employer at, the office, or, if there 
be more than one office, any one of the offices of such body. 
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S.— <1.) If the Registrar of Friendly Societies, after taking stepe to ascer- Contractiiig 
tain the views of the employer and workmen, certifies that any scheme of oat. 
compensation, benefit, or insurance for the workmen of an employer in any 
emplojrment, whether or not snch scheme includes other employers and 
their workmen, is on the whole not less fkvourable to the general body of 
workmen and their dependants than the prorisions of this Act, the employer 
may, until the certificate is revoked, contract with any of those workmen 
that the provisions of the scheme shall be substituted for the provisions of 
this Act, and thereupon the employer shall be liable only in accordance with 
the scheme, but, save as aforesaid, this Act shall apply notwithstanding any 
contract to the contrary made after the commencement of this Act 

(2.) The registrar may give a certificate to expire at the end of a limited 
period not less than five years. 

(8.) No scheme shall be so certified which contains an obligation upon the 
workmen to Join the scheme as a condition of their hiring. 

(4.) If complaint is made to the Registrar of Friendly Societies by or on 
behalf of the workmen of any employer that the provisions of any scheme 
are no longer on the whole so favourable to the general body of workmen of 
such employer and their dependants as the provisions of this Act, or that the 
provisions of such scheme are being violated, or that the scheme is not being 
fairly administered, or that satisfectory reasons exist for revoking the certifi- 
cate, the registrar shall examine into the complaint, and, if satisfied that 
good cause exists for such complaint, shall, unless the cause of complaint 
is removed, revoke the certificate. 

(5.J When a certificate is revoked or expires, any moneys or securities held 
for the purpose of the scheme shall be distributed as may be arranged 
between the employer and workmen, or as may be determined by the 
Registrar of Friendly Societies in the event of a difference of opinion. 

(6.) Whenever a scheme has been certified as aforesaid, it shall be the duty 
of the employer to answer all such inquiries and to fUmish all such accounts 
in regard to the scheme as may be made or required by the B^strar of 
Friendly Societies. 

(7.) The Chief Registrar of Friendly Societies shall include in his annual 
report the particulars of the proceedings of the registrar under this Act. 

4. Where, in an employment to which this Act applies, the undertakers Sub-con- 
as hereinafter defined contract with any person for the execution by or tracting. 
under such contractor of any work, and the undertakers would, if such 
work were executed by workmen immediately employed by them, be liable 
to pay compensation under this Act to those workmen in respect of any 
accident arising out of and in the course of their employment, the under- 
takers shall be liable to pay to any workman employed in the execution 
of the work any compensation which is payable to the workman (whether 
under this Act or in respect of personal negligence or wilful act inde- 
pendently of this Act) by such contractor, or would be so payable if such 
contractor were an employer to whom this Act applies. 

Provided that the undertakers shall be entitled to be indemnified by any 
other person who would have been liable independently of this section. 

This section shall not apply to any contract with any person for the 
execution by or under such contractor of any work which 1i merely ancillary 
or incidental to, and ii no part of, or proceas in, the trade or bnaineM carrie4 
on by such undertakers respectirely. 
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Ck>mt>ensB- 5.— <1.) Where any employer becomes liable under this Act to pay com- 
tiontowork- peusation in respect of any accident, and is entitled to any sum from 
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insurers in respect of the amount due to a workman under such liability, 
then in the event of the employer becoming bankrupt, or making a composi- 
tion or arrangement with his creditors, or if the employer is a company of 
the company having commenced to be wound up, such workman shall have 
a first charge upon the sum aforesaid for the amount so due, and the judge 
of the county court may direct the insurers to pay such sum into the Post 
Office Savings Bank in the name of the registrar of such court, and order 
the same to be invested or applied in accordance with the provisions of the 
First Schedule hereto with reference to the investment in the Post Office 
Savings Bank of any sum allotted as compensation, and those provisions 
shall apply accordingly. 

(2.) In the application of this section to Scotland, the words ' have a first 
charge upon ' shall mean ' be preferentially entitled to.' 

6. Where the injury for which compensation is payable under this Act 
was caused under circumstances creating a legal liability in some person 
other than the employer to pay damages in respect thereof, the workman 
may, at his option, proceed, either at law against that person to recover 
damages, or against his employer for compensation under this Act, but not 
against both, and if compensation be paid under this Act, the employer 
shall be entitled to be indemnified by the said other person. 

7.— (1.) This Act shall apply only to employment by the undertakers at 
hereinafter defined, on or in or about a railway, factory, mine, quarry, or 
engineering work, and to employment by the undertakers as hereinafter 
defined on in or about any building which exceeds thirty feet in height, 
and is either being constructed or repaired by means of a scaffolding, or 
being demolished, or on which machinery driven by steam, water, or other 
mechanical power, is being used for the purpose of the construction, repair, 
or demolition thereof. 
(2.) In this Act— 
'Railway* means the railway of any railway company to which t^a 
Regulation of Railways Act, 1878,i applies, and includes a light rail- 
way made under the Light Railways Act, 1896 ; 3 and ' railway ' and 
* railway company ' have the same meaning as in the said Acts of 1878 
and 1896: 

* Factory' has the same meaning as in the Factory and Workshop Acta, 

1878 to 1891, and also includes any dock, wharf, quay, warehouse, 
machinery, or plant, to which any provision of the Factory Acts is 
applied by the Factory and Workshop Act, 1895,' and every laundry 
worked by steam, water, or other mechanical power : 

* Mine ' means a mine to which the Coal Mines Regulation Act, 1887,^ or 

the Metalliferous Mines Regulation Act, 1872,6 applies : 

* Quarry' means a quarry under the Quarries Act, 1894 : « 
'Engineering work' means any work of construction or alteration or 

repair of a railroad, harbour, dock, canal, or sewer, and Includes any 



1 86 and 87 Vict, c 48. 
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other work for the constraction, alteration, or repair of which 
machinery driven by steam, water, or other mechanical power ii 
used: 
'Undertakers ' in the case of a railway means the railway company ; in 
the case of a factory, qnarry, or laundry means the occupier thereof 
within the meaning of the Factory and Workshop Acts, 1878 to 1895 ; 
in the case of a mine means the owner thereof within the meaning 
of the Coal Mines Begnlation Act, 1887,1 or the Metalliferous Mines 
Regulation Act, 1872,3 as the case may be ; and in the case of an 
engineering work means the person undertaking the construction, 
alteration, or repair ; and in the case of a building means the persons 
undertaking the construction, repair, or demolition : 
'Employer' includes any body of persons corporate or unincorporate 

and the legal personal representative of a deceased employer : 
'Workman' includes every person who is engaged in an employment to 
which this Act applies, whether by way of manual labour or other- 
wise, and whether his agreement is one of service or apprenticeship 
or otherwise, and is expressed or implied, is oral or in writing. Any 
reference to a workman who has been injured shall, where the work- 
man is dead, include a reference to his legal personal representative or 
to his dependants, or other person to whom compensation is payable : 
' Dependants ' means— 
(a) in England and Ireland, such members of the workman's family 
specified in the Fatal Accidents Act, 1846,< as were wholly or in 
part dependent upon the earnings of the workman at the time of 
bis death ; and 
(ft) in Scotland, such of the persons entitled according to the law of 
Scotland to sue the employer for damages or solatium in respect 
of the death of the workman, as were wholly or in part dependent 
upon the earnings of the workman at the time of his death. 
(8.) A workman employed in a factory which is a shipbuilding yard shall 
not be excluded ftom this Act by reason only that the accident arose out- 
side the yard in the course of his work upon a vessel in any dock, river 
or tidal water near the yard. 

8.— <1.) This Act shall not apply to persons in the naval or military Application 
service of the Crown, but otherwise shall apply to any employment by or ^ workmen 
under the Crown to which this Act would apply if the employer were a *^ erop^oy- 
private ^r«,n. ^l^] 

(2.) The Treasury may, by warrant laid before Parliament, modifjr for 
the purposes of this Act their warrant made under section one of the 
Superannuation Act, 1887,^ and notwithstanding anything in that Act, or 
any such warrant, may frame a scheme with a view to its being certified 
by the Registrar of Friendly Societies under this Act 

9. Any contract existing at the commencement of this Act, whereby a Provision as 
workman relinquishes any right to compensation from the employer for to existing 
personal injury arising out of and in the course of his employment, shall contracts. 

1 60 and 61 Vict. c. 68. 3 35 and 8« Vict, c 77. 
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not, for the pnrpofet of this Act, be deemed to continne after the time at 
whtoh the workman's eontract of service would determine if notice of the 
determination thereof were given at the commencement of this Act. 

Commence- 10.— (1.) This Act shall come into operation on the flret day of July one 

ment of Act thousand eight hundred and ninety-eight. 

titie.*^^^ (2.) This Act may be cited as the Workmen's Compensation Act, 1897. 



FIRST SCHEDULE 

SCALE AND CONDITIONS OF COMPENSATION 

iScoZs 

(1.) The amount of compensation under this Act shall bo— 
(a) where death results from the injury — 
(i) if the workman leaves any dependants wholly dependent upon his 
earnings at the time of his death, a sum equal to his earnings in the 
employment of the same employer during the three years next pre- 
ceding the ii^ury, or the sum of one hundred and fifty pounds, 
whichever of those sums is the larger, but not exceeding in any case 
three hundred pounds, provided that the amount of any weekly pay- 
ments made under this Act shall be deducted from such sum, and 
if the period of the workman's employment by the said employer has 
been less than the said three years, then the amount of his earnings 
during the said three years shall be deemed to be 156 times his 
average weekly earnings during the period of his actual employment 
under the said employer ; 
^) if the workman does not leave any such dependants, but leaves 
any dependants in part dependent upon his earnings at the time of 
his death, such sum, not exceeding in any case the amount payable 
under the foregoing provisions, as may be agreed upon, or, in default 
of agreement, may be determined, on arbitration under this Act, to 
be reasonable and proportionate to the injury to the said dependants; 
and 
0ii) if he leaves no dependants, the reasonable expenses of his medical 
attendance and burial, not exceeding ten pounds ; 
(5) where total or partial incapacity for work results from the injury, 
a weekly payment during the incapacity after the second week not 
exceeding fifty per cent, of his average weekly earnings during the 
previous twelve months, if he has been so long employed, but if not, 
then for any less period during which he has been in the employment 
of the same employer, such weekly payment not to exceed one p und. 
(2.) In fixing the amount of the weekly payment, regard shall be had to 
the difference between the amount of the average weekly earnings of the 
workman before the accident and the average amount which he is able to 
earn after the accident, and to any payment not being wages which he may 
recetre from the employer in respect of his ii^ury during the period of Uf 
inoapaoitf. 
(8.) Where a workman has given notice of an aoeident, he ihall, If lo 
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required by the employer, submit himself for examiiuitioii by a duly qualified 
medical practitioner provided and paid by the employer, and if he reftuea 
to submit himself to such examination, or in any way obstructs the same, 
hii right to compensation, and any proceeding under this Act in relation to 
compensation, shall be suspended until such examination takes place. 

(4.) The payment shall, in case of death, be made to the legal personal 
representative of the workman, or, if he has no legal personal representative, 
to or for the benefit of his dependants, or, if he leaves no dependants, to the 
person to whom the expenses are due ; and if made to the legal personal 
representative, shall be paid l^ him to or for the benefit of the dependants 
or other person entitled thereto under this Act. 

(5.) Any question as to who is a dependant, or as to the amount payable 
to each dependant, shall, in default of agreement, be settled by arbitntion 
under this Act. 

(6.) The sum allotted as compensation to a dependant may be invested or 
otherwise applied for the benefit of the person entitled thereto, as agreed, 
or as prdered by the committee or other arbitrator. 

(7.) Any sum which is agreed or is ordered by the committee or arbitrator 
to be invested may be invested in whole or in part in the Post Office Savings 
Bank by the r^strar of the county court in his name as registrar. 

(8.) Any sum to be so invested may be invested in the purchase of an 
annuity from the National Debt Commissioners through the Post Office 
Savings Bank, or be accepted by the Postmaster-General as a deposit in 
the name of the registrar as such, and the provisions of any statute or 
regulations respecting the limits of deposits in savings bank, and the 
declaration to be made by a depositor, shall not apply to sudi sums. 

(9.) No part of any money invested in the name of the registrar of any 
county court in the Post Office Savings Bank under this Act shall be paid 
out, except upon authority addressed to the Postmaster-General by the 
Treasury or by the Judge of the county court. 

(10.) Any person deriving any benefit from any moneys invested in a post 
office savings bank under the provisions of this Act may, nevertheless, open 
an account in a post office favings bank or in any other savings bank in his 
own name without being liable to any penalties imposed by any statute or 
regulations in respect of the opening of accounts in two savings banks, or 
of two accounts in the same savings bank. 

(11.) Any workman receiving weekly payments under this Act shall, if so 
required by the employer, or by any person by whom the employer is entitled 
under this Act to be indemnified, from time to time submit himself for 
examination by a duly qualified medical practitioner provided and paid by 
the employer, or such other person; but if the worknuin objects to an 
examination by that medical practitioner, or is dissatisfied by the certificate 
of such practitioner upon his condition when communicated to him, he may 
submit himself for examination to one of the medical practitioners appointed 
for the purposes of this Act, as mentioned in the Second Schedule to this 
Act, and the certificate of that medical practitioner as to the condition of 
the workman at the time of the examination shall be given to the employer 
and workman, and shall be conclusive evidence of that condition. If the 
workman refuses to submit himself to such examination, or in any way 
obstructs the same, his right to such weekly payments shall be suspended 
uuiil loch examinaUon has taken plaee. 

(12.) Any wt^kly ptyment may be reviewed it tbe request either of the 
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employer or of the workmaD, and on sach reyiew may be ended, diminished 
or increased, subject to the maximum above provided, and the amoant ot 
payment shall, in defknlt of agreement, be settled by arbitration onder this 
Act. 

(18.) Where any weekly payment hai been continued for not less than six 
months, the liability therefor may, on the application by or on behalf of 
the employer, be redeemed by the payment of a lump sum, to be settled, 
in defoult of agreement, by arbitration under this Act, and such lump sum 
may be ordered by the committee or ubitrator to be invested or otherwise 
applied as above mentioned. 

(14.) A weekly payment, or a sum paid by way of redemption thereof, shall 
not be capable of being assigned, charged, or attached, and shall not pass 
to any other person by operation of law, nor shall any daim be set off 
against the same. 

(15.) Where a scheme certified under this Act provides for payment of 
compensation by a firiendly society, the provisions of the proviso to the first 
sub-section of section eight, section sixteen, and section forty-one of the 
Friendly Societies Act, 1896,1 shall not apply to such society in respect of 
such scheme. 

(16.) In the application of this schedule to Scotland, the expression 
'registrar of the county court' means 'sheriff clerk of the county,' and 
'Judge of the county court' means ' sheriff.' 

(17.) In the application of this Act to Ireland, the provisions of the County 
Officers and Courts (Ireland) Act, 1877,' with respect to money deposited in 
the Post Office Savings Bank under that Act, shall apply to money invested 
in the Poet Office Savings Bank under this Act. 



SECOND SCHEDULE 

ARBITRATION 



The following provisions shall apply for settling any matter which under 
this Act is to be settied by arbitration :— 

(1.) If any committee, representative of an employer and his workmen, 
exists with power to settle matters under this Act in the case of the 
employer and workmen, the matter shall, unless either party objects, by 
notice in writing sent to the other party before the committee meet to 
consider the matter, be settled by the arbitration of such committee, or be 
referred by them in their discretion to arbitration as hereinafter provided. 

(2.) If either party so objects, or there is no such committee, or the com- 
mittee so refers the matter or fails to settie the matter within three months 
from the date of the claim, the matter shall be settled by a single arbitrator 
agreed on by the parties, or in the absence of agreement by the county court 
Judge, according to the procedure prescribed by rules of court, or if in 
England the Lord Chancellor so authorises, according to the like procedure, 
by a single arbitrator appointed by such county conrt jodge. 

i 69 and 60 Vict 0. 26. > 40 ana 41 Vict e. 66. 
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(8.) Any arbitrator appointed by the county eoart judge shall, for the 
purposes of this Act, have all the powers of a county court Judge, and shall 
be paid out of moneys to be provided by Parliament in accordance with 
regulations to be made by the Treasury. 

(4.) The Arbitration Act, 1889,i shall not apply to any arbitration under 
this Act ; but an arbitrator may, if he thinks fit, submit any question of 
law for the decision of the county court Judge, and the decision of the Judge 
on any question of law, either on such submission, or in any case where he 
himself settles the matter under this Act, shall be final, unless within the 
time and in accordance with the conditions prescribed by rules of the 
Supreme Court either party appeals to the Court of Appeal ; and the county 
court Judge, or the arbitrator appointed by him, shall, for the purpose of 
an arbitration under this Act, have the same powers of procuring the attend- 
ance of witnesses and the production of documents as if the daim for 
compensation had been made by plaint in the county court 

(6.) Rules of court may make provision for the appearance in any arbitra- 
tion under this Act of any party by some other person. 

(6.) The cosu of and incident to the arbitration and proceedings connected 
therewith shall be in the discretion of the arbitrator. The costs, whether 
before an arbitrator or in the county court, shall not exceed the limit 
prescribed by rtiles of court, and shall be taxed in manner prescribed by 
those rules. 

(7.) In the case of the death or refusal or inability to act of an arbitrator, 
a Judge of the High Court at Chambers may, on the application of any 
party, appoint a new arbitrator. 

(8.) Where the amount of compensation under this Act shall have been 
ascertained, or any weekly payment varied, or any other matter decided, 
under this Act, either by a committee or by an arbitrator or by agreement, 
a memorandum thereof shall be sent, in manner prescribed by rules of court, 
by the said committee or arbitrator, or by any party interested, to the 
registrar of the county court for the district in which any persim entitled 
to such compensation resides, who shall, subject to such rules, on being 
satisfied as to its genuineness, record such memorandum in a special 
roister without fee, and thereupon the said memorandum shall for all 
purposes be enforceable as a county court Judgment Provided that the 
county court Judge may at any time rectify^ such register. 

(9.) Where any matter under this Act is to be done in a county court, or 
by to or before the Judge or registrar of a county court, then, unless the 
contrary intention appear, the same shall, subject to rules of court, be done 
in, or by to or before the judge or registrar of, the county court of the 
dislarict in which all the parties concerned reside, or if they reside in 
dilferent districts the district in which the accident out of which the 
said matter arose occurred, without prejudice to any transfer in manner 
provided by rules of court 

(10.) The duty of a county court judge under this Act, or of an arbitrator 
appointed by him, shall, subject to rules of court, be part of the duties 
of the county court, and the officers of the court shall act accordingly, 
and rules of court may be made both for any purpose for which this Act 
authorises roles of eomt to be made, and also generally for carrying into 
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effoct this Act so far as it affects the coanty court, or an arbitrator appointed 
by the judge of the county court, and proceedings in the county court or 
before any such arbitrator, and such rules may, in England, be made by 
the five judges of the county courts appointed for the making of rules under 
section one hundred and sixty-four of the County Courts Act, 18S8,1 and 
when allowed by the Lord Chancellor, as provided by that section, shall 
have full effect without any farther consent. 

(11.) No court fee shall be payable by any party in respect of any proceed- 
ing under this Act in the county court prior to the award. 

(12.) Any sum awarded as compensation shall be paid on the receipt of 
the person to whom it is payable under any agreement or award, and his 
solicitor or agent shall not be entitled to recover fh)m him, or to claim a 
lien on, or deduct any amount for costs from, the said sum awarded, except 
such sum as may be awarded by the arbitrator or county court judge, on 
an application made by either party to determine the amount of costs to 
be paid to the said solicitor or agent, such sum to be awarded subject to 
taxation and to the scale of costs prescribed by rules of court. 

(13.) The Secretary of State may appoint legally qualified medical prac- 
titioners for the purpose of this Act, and any committee, arbitrator, or 
judge may, sulo'ect to regulations made by the Secretary of State and the 
Treasury, appoint any such practitioner to report on any matter which 
seems material to any question arising in the arbitration ; and the expense 
of any such medical practitioner shall, subjedt to Treasury regulations, be 
paid out of moneys to be provided by Parliament 
(14.) In the application of this schedule to Scotland — 
(a) * Sheriff* shall be substituted for * county court judge,' • sheriff court' 
for 'county court,' 'action' for 'plaint,' * sheriff clerk ' for * registrar 
of the county court,' and 'act of sederunt' for ' rules of court' : 
(&) Any award or agreement as to comi)ensation under this Act may be 
competently recorded for execution in the books of council and session 
or sheriff court books, and shall be enforceable in like manner as a 
recorded decree arbitral : 
(c) Any application to the sheriff as arbitrator shall be heard, tried, aud 
determined summarily in the manner provided by the fifty-second section 
of the Sheriff Ck}urts (Scotland) Act, 1876,2 save only that parties may be 
represented by any person authorised in writing to appear for them and 
subject to the declaration that it shall be competent to either party 
within the time and in accordance with the conditions prescribed by act 
Of sederunt to require the sheriff to state a case on any question of law 
determined by him, and his decision thereon in such case may be sub- 
mitted to either division of the Court of Session, who may hear and 
determine the same finally, and remit to the sheriff with instruction as 
to the judgment to be pronounced. 
15.) Paragraphs four and seven of this schedule shall not apply to 
Scotland. 

(16.) In the application of this schedule to Ireland, the expression ' county 
court judge ' shall include the recorder of any city or town. 

1 51 &nd 52 Vict. c. 43* « 39 and 40 Vict. e. 70. 
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APPENDIX B 

THE WORKMEN'S COMPENSATION RULES, 1898 
DATED MAY 27, 1898 

IXPLANATORT MEMORANDUM 

The accompanying Rules and Fonns have been framed under paragraph 10 
of the second s(^edule to the Act, which provides that Rules of Court maj 
be made for any purpose for which the Act authorises Rules of Court to be 
made, and also generally for carrying the Act into effect so far as it affecta 
the County Court, or an arbitrator appointed by the Judge, and proceedings 
in the County Court or before such arbitrator, and that such Rules may in 
England be made by the County Court Rules Committee, and, when allowed 
by the Lord Chancellor, shall have full effect without any further consent. 

The following provisions of the Act have to be considered : — 

Sect. 1, iub-seet. 8. Questions to be settled by arbitration. 

Sect. I, tub-sect. 4. Certificate of Court in which an action is brought to have 
effect of award. 

Sect. 2. Notice of accident, and claim for compensation. 

Sect. 4. Employer when entitled to be indemnified by contractor. 

Sect 6. Workman entitled to first charge on sura payable by insorers to 
employer in respect of compensation payable by him, where the employer 
becomes bankrupt, etc. ; payment of such sura into Court 

Sect. 0. Employer when entitled to be indemnified by stranger. 

Schedule I. 
Par, 1. (a) (ii). Settlement by arbitration of sum payable to dependants of 

deceased workman. 
Par. 3. Refusal of workman to submit to examination. 
Par. 5. Arbitration as to who are dependants, and amount payable to each 

dependant. 
Par. 6. Investment and application of compensatidn allotted to dependants. 
Par. 9. Payment out of Court of money invested in name of Registrar. 
Par. 11. Suspension of payments on refusal to submit to examination. 
Par. 12. Review of weekly payments. 
Par. 13. Redemption of weekly payments ; investment and application of 

redemption money. 

Schedule 2. 
Par. 1. Reference to itrbitration by committee representative of employer 

and workmen. 
Par. 2. Settlement of matters — 

by Judge, according to procedure prescribed by Rules ; or, if Lord 
Chancellor so authorises, according to like procedure, by arbitrator 
appointed by Judge. 
Par, 8. Arbitrator so appointed to have powers of Judge, 
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Par, 4. Arbitration Act, 1889, not to apply : 

Arbitrator may submit question of law for decision of Judge : 
Decision of judge on question of law submitted, or wliere he settles 

matter, to be final, unless either party appeals under Rules of Supreme 

Ck)urt. 

Power of judge or arbitrator to procure attendance of witnesses and 

production of documents. 
Par. 5. Rules may provide for appearance of parties in any arbitration. 
Par, 6. Costs before arbitrator or in Ck)urt not to exceed limit prescribed by 

Rules, and to be taxed in manner prescribed. 
Par. 8. Memorandum of decision of committee, arbitrator, or by agreement 

to be sent, as prescribed by Rules, to Registrar of County Court, and to 

be registered there and enforceable as a judgment. Power of judge to 

rectify register. 
Par. 9. What Court to have jurisdiction : 

Transfer of matters as prescribed by Rules. 
Par. 10. Duties of judge or arbitrator to be part of duties of Court : 

General power of making Rules. 
Par. 12. No deduction from or lien on compensation for costs of solicitor or 

agent, or right to recover such costs, except as awarded by arbitrator 

or judge on application by either party, subject to taxation and scale 

prescribed by Rules. 
Par. 18. Appointment of medical referees to report on matters arising in 

arbitrations. 

It is apprehended that the Rules Committee have no power to make Rules 
as to the procedure before a committee or an arbitrator agreed upon by the 
parties ; but paragraphs 4 to 6, 8, 12 and 18 of Schedule 2 appear to apply to 
such an arbitrator as well as to one appointed by the judge. 

The scheme of the Rules is as follows :— 

BULli 

1. Preliminary. Effect, construction, etc., of Rules • • . 1 

2. Parties to arbitration 2-7 

8. Application to Court for settlement of matters by arbitration 8-12 
4. Proceedings before judge, including service on respondents, 

stay of numerous arbitrations to abide event of selected 
case, notice of defence by respondents, submission by 
respondents to award, payment into Court, and claim to 

indemnity under Section 4 or Section 6, or otherwise • • 18-24 

4a. Appointment of medical referees ; Schedule 2, par. 18 . . 25 

6. Award 26 

0. Appointment of arbitrator by judge 27 

7. Proceedings before arbitrator 28,29 

8. Submission of question of law by arbitrator to judge . . SO 

9. Subsequent arbitration in matter settled by arbitrator . . 31 

10. Appearance of parties ; Schedule 2, par. 6 . . . • 82 

11. Costs ; Schedule 2, par. 6 83, 34 

12. Duty of Judge as to taking notea 35 

IS. Appeals 86, 87 

14. Registration of Memorandum under Schedule 9, par. 8. 

Rectification of Register 88-45 
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15. Costs of solicitor or agent tinder Schedule S, par. 19 

16. Certificate under Section 1, sub-section 4 

17. Execution 

1& Suspension of proceedings or weekly pajments on reftasal ol 

u^ured workman to submit to medical examination 

Schedule 1, pars. 8, 11 

10. Applications against insurers under Section 5 

20. Application of money ordered to be invested • 

21. Transfer of proceedings 

22. Filing and service of documents and notices . 

S3. Procedure generally 

84. Record of proceedings. Special register . 

25. Matters, how distinguished ... 

26. Forms • . . • . ... 



BULU 

46,47 
48 
49 



50 

61-58 

59 

60,61 

62 

68,64 

65 

66 

67 



The Rules are intended to apply, as fkr as possible, the procedure in 
County Court actions to arbitrations under the Act, with such modiflcationa 
as seem to be necessary. 

Dealing with the Rules in detail %— 

JZuU 1. Provides for the title, commencement and construction of the Rules. 

£u2e 2. Prescribes who are to be parties to an application for arbitration^ 
with a special provision as to cases where both the undertakers and a 
contractor may be liable under section 4. 

BttZe 8. Provides for the joinder of applicants in accordance with Order III., 
Rule la, of the County Court Rules (December 1896). 

JtttZes 4, 5. Provide for applications on behalf of dependants, following the 
principle of Lord Campbell's Act (The Fatal Accidents Act, 1846, 9 and 
10 Vict, c 98, and amending Act, 27 and 28 Vict. c. 95). 

AiiZe 6. Provides for applications whore deceased workman leaves no de- 
pendants. Schedule 1, par. (1.) (a) (iii). 

HvXt 7. Provides for persons under disability, partners, and the representa- 
tion of numerous parties having the same interest. 

H'vUn 8-12. Provide that application for arbitration shall be made by filing a 
request, following the procedure on an appeal under the Agricultural 
Holdings Act, or a petition in equity, rather than that on the com- 
mencement of an action ; such request to contain particulars of the 
claim. Full forms are given in the Appendix. 

fiuZe 18. Provides for fixing a day and place for tiie arbitration, following, as 
to the place, the Admiralty Rules in force in the County Courts. 
Order XXXIXb., Rules 1, 2. 

H'viU 14. Provides for notice to the applicant and respondents. 

JLvXt 15. Provides for service on the respondents, either by a bailiff or by the 
applicant or his solicitor, and adopts the provisions of section 2 of the 
Act as to the service of notice of an accident by registered post. 

£uZe 16. Provides for the stay of numerous applications for arbitration on 
claims arising out of the same circumstances, on the employer under- 
taldng to be bound, so far as liability to pay compensation is concerned, 
by the award in a selected case. (See County Court Rules, Order VIII., 
Rules 2-6.) 

i^u^ 17. Provides for the respondent filing an answer to the clsim, and thst 
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he shall, subject to such answer, be deemed to admit the correctness of 

the applicant's particulars, and his own liability to make compensation. 

(See Ck)unty Gourt Rules, Order X., Rules 9, 10.) 
Aule 18. Provides for a respondent submitting to an award, or paying money 

into Gourt, and for the proceedings consequent thereon. 
'BmUtz 19-28. Deal with claims to indemnity under section 4 or section 6, or 

otherwise. 

The question has been considered, to what extent the third party procedure 
under Order XI. can be implied in cases in which an employer claims under 
either of these sections to be entitled to indemnity against a sub-contractor 
or a stranger ; and the Rules are framed on the assumption that it can be 
only applied for the purpose of providing tiiat a sub-contractor (unless he is 
himself liable as an employer under the Act), or a stranger, shall not be 
entitled in any future proceeding to dispute the validity of an award against 
the employer. 

An arbitration under the Act will be a very different thing firom an action : 
and the question whether such a sub-contractor or a stranger is liable to 
the workman, and is consequently liable under the sections referred to to 
indemnify the employer, is a very different one firom the question whether 
the employer is liable to the workman. 

For instance, such a sub-contractor is apparently liable under section 4 
only in case of personal negligence or wilful act, or under the Employers 
Liability Act : while a stranger would be liable under section 6 only in case 
of wilful act or negligence : and a sub-contractor sued under the Employers 
Liability Act would be entitled to any defence open to him under that Act, 
while a stranger would be entitled to any defence open to him at common 
law, such defences including contributory negligence on the part of the 
workman, a very much wider term than the 'serious and wilful misconduct' 
on which alone an employer can rely under section 1, sub-sect. 2 (e) ; and it 
is difficult to see how a sub-contractor or stranger can be compelled to 
submit these questions to the Judge or arbitrator, and deprived of his right 
to have them decided by a jury, or what power the judge or arbitrator has 
to decide them at or after the arbitration. 

The third party procedure is for these reasons expressly limited so as to 
make it bind the third party only as to the validity of the award against the 
employer in respect to matters which under the Act the Judge or arbitrator 
has power to decide as between the workman and the employer, and not as 
to the third party's liability to indemnify tiie employer. 

There seems, however, to be no reason why the Judge or arbitrator should 
not, if the third party and the respondent consent, decide the question of 
the third party's liability ; and provision is therefore made by Rule 22 for 
the decision of this question by consent. 

£ttle28. Provides for claims to indemnity as between respondents, and 
makes provision for the judge or arbitrator giving effect, independently 
of any consent to his so doing, to the right of indemnity given by 
section 4 to an employer who is called upon to pay compensation to a 
workman in the service of a contractor, in cases where the contractor is 
Joined as a respondent, and it is decided in the arbitration that he is 
liable under the Act to pay compensation to the workman. In such 
a case there can be no further question to be tried as between the 
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emplojer and the contractor as to the right to indemnity, which is 
expressly given by the Statute ; and there can be, no difficulty in the 
judge or arbitrator giving effect to such right. 

fiitle 24. Provides that, subject to the special provisions of the Rules, the 
procedure in an arbitration shall be the same as in an ordinary Ck)unty 
Court action tried by the judge without a jury. 

"Biidt 25. Deals with the appointment of medical referees under paragraph 18 
of Schedule 2. Under this paragraph, which applies to the whole of 
the kingdom, and to all arbitrations, whether before committees, agreed 
arbitrators, judges, or arbitrators appointed by them, a committee, 
arbitrator, or judge may appoint a medical referee ' subject to regula« 
tions made by the Secretary of State and the Treasury.' Rule 25 pro- 
Tides that medical referees may be appointed by a judge or arbitrator 
subject to and in accordance with such regulations, and that such 
regiilations, so far as they relate to proceedings in the County Court, 
or before appointed arbitrators, shall be deemed to be Rules of Court, 
and shall have effect accordingly. 

JtuZe 26. Provides for the award, and embodies section 7 (c) of the Arbitration 
Act, 1889, as to the correction of errors. Forms of award are given in 
the Appendix. 

£uZe 27. Deals with the appointment of an arbitrator by the judge. 

ScTiedule 2, jxir. 2 of the Act, provides that matters referred to the judge 
shall, if t^e Lord Chancellor so authorises, be settled by an arbitrator 
appointed by the judge. The paragraph does not indicate the circumstances 
in which such authorisation may be given ; but it is presumed that the object 
of the enactment is to enable the Lord Chancellor to grant such authority in 
eases in which the time of the judge is so fully occupied that he cannot deal 
with arbitrations himself. 

In firaming the rule it has been assumed that in Courts where the business 
is heavy and arbitrations are likely to be numerous, the Lord Chancellor may 
think it proper to grant a general authority to refer matters under the Act 
to an arbitrator ; and that in other cases he will grant special authorities 
from time to time as occasion may require. 

The Act does not require the arbitrator to possess any special qualifioft* 
tions, and it is therefore provided that any appointment shall be subject to 
the approval of the Lord Chancellor. 

B.v!U» 28, 29. Apply to proceedings before an arbitrator the provisions of the 
Rules as to proceedings before the judge, with a proviso that where 
the parties agree, and application is made for an award by consent, 
such award may be made by the judge, and thereupon the ftinctions of 
the arbitrator shall cease. 

JiuZe 80. Provides for the statement and hearing of questions of law sub- 
mitted by an arbitrator to the judge under Schedule 2, paragraph 4. 
This paragraph seems to apply to an arbitrator selected by the parties 
as well as to an arbitrator appointed by the judge, and the Rules 
provide that the submission shall be by special case. 

£tt2e 80 (5). Empowers the judge, if his decision disposes of the whole matter, 
to make an award himself instead of remitting the case to the arbitrator. 

fi«2e 30 (7). Deals with the costs of a special case. 

R 
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Rule 81. ProTides that where a matter has been settled by an arbitrator, an j 
sobsequent arbitration in the same matter shall, as a rule, be referred 
to the same arbitrator. 

B%US2. Provides for the appearance of parties under paragraph 5 oi 
Schedule 2. It adopts generally the provisions of section 72 of the 
Ck)unty Gourts Actr and makes special provision for appearance, by 
leave of the judge or arbitrator, by an officer of a trade union or other 
society to which the workman may belong. The rule follows section 72 
of the County Courts Act as to costs. 

BtUe 88. Provides for costs awarded by a judge or an arbitrator being taxed 
according to the County Court scales of costs : the scale to be deter- 
mined, where the subject of the award is a weekly payment, by the 
judge or arbitrator. Paragraph (8) provides that any reasonable offer 
of compensation may be taken into consideration when dealing with 
eosts; and paragraphs (4) and (5) provide that costs incurred by a 
workman in submitting to examhiation by a medical referee under 
Schedule 1, paragraph 8, or if ordered to so submit himself on a 
reference under Schedule 2, parsgraph 18, may be allowed as costs in 
the arbitration. 

Rvle 34. Provides for the taxation by the registrar of costs awarded by an 
arbitrator agreed on by the parties. 

Bide 85. Applies to proceedings under the Act the provisions of sections 120 
and 121 of the County Courts Act as to taking and furnishing copies 
of notes of question of law raised. 

Bmie 86. Provides for appeals, as to which some Rule of the Supreme Court 
be required. (See Schedule 2, par. 4.) 

Bvie 87. Provides for the procedure after an appeal has been decided. 

BiUes 88-44. Provide for the drawing up and transmission to the registrar 
of the memorandum referred to in paragraph 8 of Schedule 2 : for the 
authentication of such memorandum : for inquiries by the registrar as 
to its genuineness : and for the proceedings to be taken to procure 
registration where the genuineness of a memorandum is disputed. 

Bide 45. Provides how such proceedings shall be taken, and for proceedings 
for the rectification of the register. 

Butes 46, 47. Provide for the procedure on an application under paragraph 
12 of Schedule 2 to determine the amount of costs payable to the 
solicitor or agent of a person to whom compensation is awarded, and for 
the registration and enforcement of any order made in favour of such 
solicitor or agent. 

Bide 48. Provides a form of certificate where a County Court proceeds under 
sub-section 4 of Section 1. 

Bide 49. Provides for execution on an award, memorandum, or certificate. 
Special provision seems necessary as to this, having regard to the fltct 
that the payment ordered may be a weekly one, and may be payable to 
the workman direct, and not into Court. 

Bide 50. Provides for applications for the suspension of proceedings or pay- 
ments where a workman reftises to submit to medical examination. 
Schedule 1, paragraphs 8, 11. 

Bulee 51-57. Provide for applications for the enforcement of the charge 
given by Section 5 on sums payable by insurers in the event of the 
bankruptcy, etc., of an employer. They follow in the main the pro- 
visions of Order XXVIa. as to garnishee proceedings. Power is givea 
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by Rule 54 to direct that notice of sach proceedings shall be given to 
the employer or his trustee, etc 

£uZe 55. Provides that an insurer who is liable to pay a weekly sum to an 
employer may be ordered to pay such sum direct to the party entitled 
to compensation instead of paying into Court ; and that in such case 
the insurers shall have the same right as the employer as to the review 
or redemption of the weekly payment. 

B.vXt 57. It may well happen that an employer may be liable to pay com- 
pensation to several persons, and may be entitled to one sum Arom 
insurers in respect of such liability, and that such sum may be insuffi- 
cient to satisfy the whole amounts payable as compensation. This rule 
therefore gives the Court power to apportion the sum payable by the 
insurers among the persons entitled to compensation, and for the 
purposes of such apportionment to order any weekly payment to be 
redeemed, and makes provision for the transfer and consolidation of 
proceedings for this purpose. 

iiule 58. Provides for discovery in aid of an application against insurers 
under Section 5, in accordance with Order XXV., Rule 52. 

JSule 59. Deals with the application of money ordered to be invested, and 
applies Rules 21 and 22 of Order IX. 

UvXt 60. The provisions of paragraph 8 of the Second Schedule, as to the 
Court in which a memorandum is to be recorded, and those of 
paragraph 9, as to the Court in which proceedings are to be taken, are 
not identical ; and it may well happen that where a memorandum has 
been recorded under paragraph 8, and it becomes necessary to take 
subsequent proceedings with reference to the subject matter of such 
memorandum, such proceedings may have under paragraph 9 to be 
taken in some other Court than that in which the memorandum has 
been recorded. This rule therefore provides that in such cases a certi- 
fied copy of the memorandum shall be filed and recorded in the Court 
in which the subsequent proceedings are to be taken. 

UuU 61. Provides generally for the transfer of proceedings from one Court to 
another. (See Schedule 2, paragraph 9.) 

iiuZe62. Provides generally for the filing and service of documents and 
notices, and provides that service may in any case be eflected by the 
party or his solicitor, and that such service may be effected by regis- 
tered post. 

"Rult 63. Applies the provisions of the County Court Rules as to service, etc., 
where parties act by solicitors, and as to substituted service and notice 
in lieu of service. 

Bfiilt 64. Provides for the application of County Court procedure in cases not 
specially provided for. 

"RviXt 65. Provides for the record of all proceedings in the Court books and in 
the special register. 

Paragraph (/) provides for the recording of certificates given under 
sub-section 4 of Section 1, either by the Court in which the register is 
kept or by any other Court. 

Rvle 66. Provides how matters under the Act shall be distinguished. 

RtUe 67. Provides for forms, an Appendix of which is annexed to the Rules. 
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Effect, short 
title, com- 
mencement, 
and con- 
struction of 
Roles. 



STATUTORY RULES AND ORDERS, 1898 

THE workmen's COMPENSATION RULES, 1898. DATED 

MAT 27, 1898 

AS AMENDED BY THE WORKMEN'S COMPENSATION RULES, 1899 

Frdvm/i'naTy. 

1. (1.) The following Rnles shall have effect under the Workmen's Com- 
pensation Act, 1897 1 (in these Rules referred to as the Act), with reference 
to any matter or proceeding for the regulation of which Rules of Court may 
be made under the Act, and generally for carrying the Act into effect so far 
as it affects the County Court or an arbitrator appointed by the judge of 
the County Court, and proceedings in the County Court or before any such 
arbitrator. 

(2.) These Rules may be cited as the Workmen's Compensation Rules, 1898, 
and shall come into operation on the first d(iy of July one thousand eight 
hundred and ninety-eight. 

(3.) The Interpretation Act, 1889,2 shall apply for the purpose of the 
Interpretation of these Rules as it applies for the purpose of the interpreta 
tion of an Act of Parliament. 

(4.) These Rules shall also be read and construed with the County Court 
Rules, 1889, and the County Court Rules of subsequent date amending the 
same ; and any Order and Rule referred to by number in these Rules shall 
mean the Order and Rule so numbered in the County Court Rules, 1889, or 
in any County Court Rules of subsequent date, as the case may b«. 



Parties to 
arbitration. 

Order XL., 
Rule 1 ; 
Order XIV., 
Rule 2.] 



Fatiiez to AriAXralicm. "before Judge or Arbitrator appointed by Judge. 

2. (1.) When application is made for the settlement by the judge, or by 
an arbitrator appointed by the judge, of any matter which under the Act 
is to be settled by arbitration, the party making such application shall be 
called ' the applicant ' ; and, subject to these rules, all other persons whose 
presence at the arbitration may be necessary to enable the judge or arbi- 
trator effectively and completely to adjudicate upon and settle all the 
questions involved shall be made parties to the application, and shall be 
called 'the respondents.' 

(2.) In any case in which both the undertakers as defined by the Act and 
a contractor with them are alleged to be liable to pay compensation imder 
the Act, the Applicant may at his option make both the undertakers and 
the contractor, or either of them, respondents. 

[According to the decisions of the Court of Appeal in (Joes v. Butler and 
Cooper v. Davenport— Winstanley, Third Party, a contractor with an under- 
taker cannot himself be an undertaker, and consequently cannot be liable 
to pay compensation under this Act. (See note under Sect. 4 at p. 65.)] 



160 and 61 Vict. 0.87. 



a 62 and 5S Vict o. 68. 
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3. More persons than one may be Joined as applicants in one arbitration, Joinder of 
in any case in which snch persons idight be Joined in one action as plaintiffs applicants, 
under Order III., Rule la, of the County Court Rules (Rule 1 of the County K^* ttt 
Court Rules, December 1896); and that rule, and Rules 18 and 19 of j^qj^ ^^ '' 
Order XLIV., shall, with the necessary modifications, apply to any such (Rule 1 of 
arbitration. December, 

1896).! 

[The rules mentioned are the following :— Xl/v 

Rules 18, 19. 
Ordsb IIL RuLi la. 

All persons may be Joined in one action as plaintiffs in whom any right 
to relief in respect of or arising out of the same transaction or series of 
transactions is alleged to exist, whether jointly, severally, or in the alter- 
native, where, if such persons brought separate actions, any common 
question of law or fact would arise. Provided that if upon the application 
of any defendant it shall appear that such Joinder may embarrass or delay 
the trial, the Judge may order separate trials, or make such other order 
as may be expedient. And Judgment may be given for such one or more 
of the plaintiffs as may be found to be entitled to relief, for such relief as 
he or they may be entitled to, without any amendment. But the defendant, 
though unsuccessful, shall be entitled to any extra costs occasioned by so 
Joining any person who shall not be found entitled to relief, unless the 
court in disposing of the costs of the action shall otherwise direct. 

Obdeb XLIV. Rules 18 and 19. 

18. Where two or more persons are Joined as plaintiffs under Order III., 
Rule 1, and the negligence, act, or omission which is the cause of action 
shall be proved, the Judgment shall be for all the plaintiffs, but the amount 
of the sum so awarded for damages, and the costs ordered to be paid to 
each such plaintiff, shall be found and set forth in the Judgment, and the 
amount of costs awarded in the action shall be ordered to be paid to such 
person and in such manner as the court may think fit. 

19. Should the defendant fail to pay the several amounts of compensation, 
and the costs awarded in the action, execution against his goods may issue 
as in an ordinary action, and should the proceeds of the execution be insuf- 
ficient, after deductiog all costs, to pay the whole of the amount awarded, 
a dividend shall be paid to each plaintiff calculated upon the proportion of 
the amount which shall have been awarded to the respective plaintiffs to 
the total amount realised after the deduction of all the costs of the action 
as aforesaid.] 

4. (1.) An application on behalf of the dependants of a deceased workman Application 
for the settlement by arbitration of the amount payable as compensation l>y depend- 
to such dependants shall be made by the legal personal representative, if JJ?*^*^ 

any, of the deceased workman on behalf of such dependants, and such legal 9 and 10 Vict, 
personal representative shall file, as part of the particulars hereinafter c. 93, 
mentioned, particulars as to the dependants on whose behalf such applica- 27 and 28 
tion is made. Vict, c 95.] 

(2.) If there is no such legal personal representative, the application may 
be made by the dependants themselves. 

(3.) FroYided, that if there ii any conflict of interest between the de- 
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Application 
by depend- 
ants under 
Act, 

Sched. 1, 
par. 5, where 
amount of 
compensa- 
tion agreed 
or ascer- 
tained. 



Parties* 
arbitration 
as to sum 
payable for 
medical 
attendance 
and burial. 
Act, 

Sched. 1, 
par.l(a)(iii). 

Apportion- 
ment of such 
sum. 



pendants themselves, the application may be made by such legal personal 
representative on behalf of some only of such dependants, or if there is no 
such legal personal representative, ttie application may be made by some 
only of such dependants, the other dependants in either case being named 
as respondents. 

(4.) In the construction of this rule, the term * dependants ' shall include 
persons who claim to be dependants, but as to whose claim to rank as 
dependants any question arises. 

[This rule is probably vXira vires. Rules were only to be drawn up on 
matters of procedure, but to compel dependants to claim through the legal 
personal representative is more than a matter of procedure. If there is a 
dependant who is entitled to compensation, there is nothing in the Act 
to prevent him prosecuting his claim in his own name. (See notes under 
Sect. 7(2) at p. 168.)] 

6. (1.) In any case in which the amount payable as compensation to the 
dependants of a deceased workman has been agreed upon or ascertained, 
but any question arises as to who are dependants, or as to the amount 
payable to each dependant, an application for the settlement of such 
question by arbitration may be made either by the legal personal repre- 
sentative (if any) of the deceased workman on behalf of the dependants or 
any of them, or if there is no legal personal representative, by such de- 
pendants or any of them, against the other dependants, and the persons 
claiming to be dependants, but as to whose claim to rank as such a question 
arises; or such application may be made by the persons cla^iming to be 
dependants, but as to whose claim to rank as such a question arises, or 
any of them, against the legal personal representative (if any) of tlie deceased 
workman, and the dependants, and such of the persons claiming to be 
dependants as are not applicants. 

(2.) In any such case, if the employer has paid the agreed or ascertained 
amount of compensation, it shall not be necessary to make him a respondent, 
but if such compensation or any part thereof is still in his hands he shall be 
made a re8x>ondent. 

(3.) In any such case the employer, if made a respondent, may pay the 
amount of compensation in his hands into court, to be dealt with as the 
judge or arbitrator shall direct, and thereupon further proceedings against 
him shall be stayed. 

6. (1.) An application for the settlement by arbitration of the sum payable 
in respect of medical attendance on and the burial of a deceased workman 
who leaves no dependants shall be made by the legal personal representative, 
if any, of the deceased workman. If there is no such legal personal represen- 
tative, the application may be made by any person to whom any such expenses 
are due. In the latter case, any other person known to the applicant as a 
person to whom any such expenses are due shall be joined in the application 
either as applicant or respondent. 

(2.) In any case in which application is made for the settlement by arbitra- 
tion of such amount, the amount awarded, if insufficient for the payment of 
such expenses in full, shall be apportioned between the persons to whom 
such expenses are due in such manner as the judge or arbitrator shall direct 

7. The provisions of Roles 7 and 8 of Order IIL as to parties suing or 
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defending on behalf of other persons having the same interest, and the pro- Parties 
Tisions of the Conntj Oonrt Bnles at to persons under disability and partners under dis- 
sulng and being sued, shall, with the necessary modifications, ftpply to pro- J^S^^^^ 
ceedings by way of arbitration under the Act. ^sentation 

[The rules mentioned are the following :— ha^K the 

7. Where there are numerous persons haying the same interest in one [Order III., 
action or matter, one or more of such persons may sue or be sued, or may be ^i~f * » ®» 
authorised, at or before the trial, by the Judge or registrar to defend in such ■• 
action or matter on beha^ or for the benefit of all parties so interested. 

8. Where a defendant desires to defend on behalf or for the benefit of 
others having the same interest, he shaU, within two dear days of the date 
of service of the summons on him, give notice to the plaintiff of his Intention 
to apply upon a day and hour to be named in such notice to the registrar for 
leave so to defend, and shall file an affidavit of the facts upon which he relies 
to obtain such leave, together with the names, addresses, and occupations of 
such persons, and the registrar may thereupon make an order for the de- 
fendant so to defend, and shall add the names to that of the defendant in 
the plaint and minute-book, and a copy of such order shall be personally 
served on each of such persons, and notice sent to the plaintiff according 
to the form in the Appendix : Provided that the plaintiff or any of the 
persons whose names have been so added may at the trial object to the 
defendant defending on behalf of all or any of the persons as to whom such 
order has been made, and the Judge may thereupon, if he thinks fit, strike 
the name of all or any of such persons out of the. proceedings and order the 
defendant to pay such costs as he shall think fit. 

The provisions at to persons under disability and partners suing and 
being sued, will be found in Order m., Rules 9-16 inclusive.) 

-4pi)Zication/or Arhitraiion. 

8. An application for the settlement of any matter by arbitration shall be Application, 
made by the applicant filing with the registrar a request for arbitration, ^©^ made, 
intituled in the matter of the Act and in the matter of the arbitration, which 

request shall be entered and numbered as a plaint, and shall, with the subse- 
quent proceedings thereon, be recorded in the special register hereinafter 
mentioned. 

9. Particulars shall be appended or annexed to the request, containing^ Fftrtioulars. 
(a) A concise statement of the circumstances under which the application [Conf. 

is made, and the relief or order which the applicant claims ; Order XL. 2, 

(6) The date of service of notice of the accident on the employer, or, if 5^^^^^^^^' 

such notice has not been served, the reason for such omission ; and 23? 

(c) The fall names and addresses of the respondents, and of the applicant * 

and his solicitor, if the proceedings are commenced through a solicitor. 

*10. (1.) The request and particulars shall be according to such of the Forms of 
forms in the Appendix as shall be applicable to the case, with such modifica- request and 
tions as the nature of the case shall require. particulars. 

(2.) A copy of the notice of the accident shall be appended or annexed to **"°* 1 too. 
the particulars. If this rule cannot be complied with, the reason for the 
omission shall be stated in the particulars. 

• See Rule i, Workmen's Compensation Rules. X900, in Appendix I. 
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dopies for 11. The applicant shall deliver to the registrar with the request and 
jadge and particulars a copy thereof for the judge or arbitrator, and a copy for each 
respondents, respondent to be served. 

Where IS. Where the applicant is illiterate and unable to ftimish the required 

applicant is information in writing, the request and particulars and copies shall be filled 
illiterate. ^p |,y ^^ registrar's clerk. 



[Conf. 
Order V., 
Rule 4a.] 



Fixing day 
and place for 
arbitration. 
[Conf. 
Order XL., 
Rule 6.] 



{C&nf. Order 
XXXTXb., 
Rules 1,2.] 



Proceedinga on Arbitration "b^wt Judg^, 
Fixing Day ami Place for Arbitration, 

18. (1>) On the filing of a request for arbitration, the registrar shall transmit 
a copy of the request and particulara to the judge, who shall as soon as con- 
veniently may be (if he -decides to settle the matter himself), appoint a day 
and hour for proceeding with the arbitration. Such day shall be so fixed 
as to allow the copies of the request and particulars to be served on the 
respondents at least fifteen clear days before the day so fixed. 

(2.) The arbitration shall, subject as hereinafter mentioned, be held at 
the place at which the Court is held. 

(3.) Provided, that the judge may direct that the arbitration shall be held 
at any other place within the district of the Court, on application in that 
behalf made by any party to the arbitration, and on such party filing an 
undertaking to provide at his own expense a place to the satisfiiction of 
the judge in which the arbitration may be held, and to pay the necessary 
expenses of the judge and offlcera of the Court attending at such place. 

(4.) If such direction is given before the notices mentioned in the next 
following rule are issued, the registrar shall insert in such notices the place 
at which the arbitration has been so directed to be held. 

(5.) If such direction is given after such notices have been issued, the 
r^istrar shall forthwith send notice by post to the parties of the place at 
which the arbitration has been so directed to be held. 



Notice of Day Fixed. 

Notice to * 14. On the day for proceeding with an arbitration being fixed, the registrar 
parties. shall give or send by post notice in writing to the applicant, stating the 

XMV?TI ^^ place at which and the day and hour on and at which the arbitration will be 
proceeded with, and shall issue the copies of the request and particulars, 
under the seal of the court, for service on the respondents, together with 
notices signed by the registrar himself, and under the seal of the court, 
stating the place at which and the day and hour on and at which the 
arbitration will be proceeded with, and that if the respondents do not attend 
in penon or by their solicitors, such order will be made and proceedings 
taken as the judge may think just and expedient. 



XXXVIIL, 
Rules.] 

Forms 6, 7. 



Service on Beepondents. 

Service on 15. (1.) The copies and notices mentioned in the last preceding rule may 

respondents, be served — 

IPJ:^®! J.''-» (o) By a baiUflf of a court ; 

or, at the request of the applicant or his solicitor, 
(b) By the applicant or some clerk or servant in hia permanent and 
exclusive employ ; or 

* See Rule a. Workmen's Compensation Rules, 1900, !n Appendix L 



Rule 80.] 
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(e) By the applicant's solicitor, or a solicitor acting as agent for such 
solicitor, or some person in the employ of either of them. 

(2.) Service may be effected either in accordance with the mles as to Act, Sect. S, 
service of defknlt summonses, or by registered poet in accordance with the jw^>«cts. 
provisions of sab<«ections 4 and 6 of Section 2 of the Act with reference to * ^* 
service of notice in respect of an iqjory, and the provisions of those sab- 
sections shall apply to snch service. 

(8.) Where service is effected otherwise than by a bailiff, a copy of the Where 
document served, with the date and mode of service endorsed thereon, shall ^2^^ 
within three clear days next after the date of service, or such ftirther time as o^heJj^ 
may be allowed by the registrar of the court issuing such document, be than by 
delivered or transmitted to such registrar by the applicant or his solicitor, bailiff. 
The applicant or his solicitor shall also (unless the respondent flies an £^^®L^/^*» 
answer) after the time limited for filing an answer, deliver or transmit to the ^® ^ • J 
registrar an aflidavit of the service of such document, according to Form 21 
in the Appendix to the County Court Rules, with such variations as the 
circumstances of the case shall require. 

[The Form referred to is as follows :— 

Jff4a,ioiX of Service of a DtfcaiU Summon*, 

I, A.B., of 
[or G.H., a derk [or servant] in the permanent and exdnsive employ 
of] 

[&r L.M., of , the solicitor for] 

[w B.S., of , solicitor, agent for L.M., of , solicitor for] 

[or X.Y., a derk in the employ of [R.8., of , solicitor, agent for] 

L.M., of , solidtor for] 

the above-named plaintiff, make oath and say :— 

That I [am a clerk [or servant] in the permanent and exdnsive employ 
of] 

[or am a derk in the employ of [R.S., of , solidtor, agent for] 

L.M., of , solicitor for] the above-named plaintiff, and that I am 

over sixteen years of age. 

That I did on the day of 18 , duly serve E.F. the above- 

named defendant [or one of the above-named defendants] with a summons, a 
true copy whereof is hereunto annexed, marked *A,' by delivering the same 
personally to the said defendant [here insert place where service Vfos made], 

(Endorse the copy-summ^ms or other process thus : This paiMr, marked ' A,' ia 
the paper referred to in the annexed affidavit.)] 

Stay of Proceedings. 

Stay of 
16. Where several requests for arbitration are filed by different applicants proceedings 
against the same respondent in the same Court in respect of matters arising in other 
out of the same circumstances, the respondent may, on filing an under- jrWtrations, 
taking to be bound, so far as his liabQity to pay compensation is concerned, decision as 
by the award in such one of the said arbitrations as may be selected by the to liability 
judge, apply to the Judge under Order VIII., Bule 2, for an order to stay pro- in selected 
ceedings in the arbitrations other than the one so sdected until an award is f^^^^^ 
made in such selected arbitration ; and Bules 2 to 6 of Order YIIL shall, oS^ VIII. 
with the necessary modifications, apply accordingly. Rolea S-e.] *' 
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[The roles referred to «re as follows :— 

Ordeb vin. 

1. Where several actions shall be brought by the same plaintiff against 
the same defendant in the same court for or in respect of different causes 
of action which might in accordance with the provisions of Order IV. have 
been Joined in one action, the defendant shall be at liberty to apply to the 
Judge that the said actions may be consolidated. 

2. Where several actions shall be brought by different plaintiflis against 
the same defendant in the same court for or in respect of causes of action 
arising out of the same breach of contract, wrong or other circumstances, 
the defendant may, on filing an undertaking to be bound so far as his 
liability in the said several actions is concerned by the decision in such one 
of the said actions as may be selected by the Judge, apply to the Judge for 
an order to stay the proceedings in the actions other tjian in the one so 
selected, until judgment is given in such selected action. 

8. Applications under the two preceding rules shall be made upon notice 
to the plaintiffs to be affected by any order made thereon. 

4. Upon the hearing of any application for consolidation of actions or for 
stay of proceedings, the Judge shall have power to impose such terms and 
conditions and make such order in the matter as may be Just. 

5. In case a judgment in a selected action under Bule 2 of the Order shall 
be given in favour of the defendant, the defendant shall be entitled to his 
costs up to the date of the order staying proceedings against every other 
plaintiff whose action is stayed, unless such plaintiff shall give the registrar 
within one month from such judgment written notice to set down his action 
for hearing, which, on the receipt of such notice, the registrar shall forth* 
with do and give notice thereof to the plaintiff and defendant. 

S. In case a judgment in a selected action shall be given against the 
defendant, the plaintiff in the actions stayed shall be at liberty to proceed 
for the purpose of ascertaining and recovering their debts or damages and 
costs.] 

Ansvotr Try Respondents, 

Answer by *17. (1.) If any respondent desires to disclaim any interest in the suttject 
respondents, matter of the arbitration, or considers that the applicant's particulars are in 
[Coiif. any respect inaccurate or incomplete, or desires to bring any fact or document 

Riides 9 io 1 ^ *^* notice of the judge, or intends to rely on the fact that notice of the 
* ' accident was not served in accordance with Section 2 of the Act, or that the 
claim for compensation was not made within the time limited by the said 
section, or intends to deny (wholly or partially) his liability to pay compensa- 
tion under the Act, he shall, ten clear days at least before the day fixed for 
proceeding with the arbitration, file with the registrar an answer, stating his 
Form 8. name and address, and the name and address of his solicitor (if anyX and 

stating that he disclaims any interest in the subject matter of the arbitra- 
tion, or stating in what respect the particulars are inaccurate or incomplete, 
or stating concisely any fact or document which he desires to bring to the 
notice of the judge, or on which he intends to rely, or the grounds on and 
extent to which he denies liability. 

(2.) Such respondent shall, with such answer, file copies thereof for the 
applicant and the Judge, and one copy for each of the other respondents, 
and the registrar shall within twenty-four hours after receiving laoh copies 

* See Rule 3, Workmen's Compensation Rules, 1900, in Appendix L 
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transmit the same by post to tke applicant and the judge and the other 
respondents respectively. 

(8.) Snliject to any answer so filed, and to the provisions of the next 
following paragraph, the applicant's particulars, and, in the case of a claim 
for compensation, the liability to pay compensation under the Act, shall be 
taken to be admitted. 

(4.) Provided, that in case of non-compliance with this rule, and of the 
applicant's not consenting at the arbitration to permit a respondent to avail 
himself of any matter of which he should, pursuant to this mle, have given 
notice by filing an answer, the judge may, on such terms as he shall think 
fit, either proceed with the arbitration and allow the respondent to avail 
himself of such matter, or adjourn the arbitration to enable the respondent 
to file such answer. 

[The respondent must state in his answer all the defences he intends to 
raise. The meaning of the last paragraph was considered by the Court 
of Appeal in Silvester v. Cude (15 T.L.R. 434). Smith L.J. thought that 
where a respondent foiled to file an answer, the County Court Judge might 
take either of the courses mentioned in the rule, but that he was not bound 
to take either. In this particular case the respondent had failed to file an 
answer, but at the arbitration he proposed to give evidence that a building 
was not thirty feet in height, but the County Court Judge refused to allow him 
to give such evidence, and made an award. 

Williams L. J. did not think it necessary to determine the meaning of the 
mle, but wished not to be taken as agreeing that where the rule applied the 
County Court Judge had jurisdiction to do anything except one or other of 
the two things mentioned in the rule.] 

Submission to Award or Payment into Court by BespondenU, 
* 18. (1.) Where a respondent from whom compensation is claimed admits Submission 
liability, he may at any time before the day fixed for proceeding with the to award or 
arbitration, ^to^®°rtb 

(a) Where the application is made by an Ii^jured workman, file with the resp^dent? 
registrar a notice that the respondent submits to an award for the pay- Form 9. 
ment of a weekly sum, to be specified in such notice ; or 

(b) Where the application is made on behalf of the dependants of a 
deceased workman, or for the settlement of the sum payable in respect 
of medical attendance on and the burial of a deceased workman who 
leaves no dependants, pay into court such sum of money as the 
respondent considers sufficient to cover his liability in the circumstances 
of the case. 

(2.) The registrar shall, within twenty-four hours from the time of any [Conf, Order 
notice filed or payment made pursuant to the last preceding paragraph, IX., Rule 11 
send notice thereof (with, where a notice is filed, a copy of such notice) to &^ 
the applicant, and to the other respondents (if any). ®""' "* ^^* 

(8.) If the applicant is a workman, and elects to accept in satisfaction of Acceptance 
his claim the weekly payment specified in the respondent's notice, he shall ^^ weekly 
send to the registrar and to the respondent by post, or leave at the registrar's ^^^'^^ 
office and at the residence or place of business of the respondent, a written Form 12. 
notice stating such acceptance, within such reasonable time before the day [Con/, 
fixed for proceeding with the arbitration as the time of filing of notice of Order IX., 
submission by the respondent has permitted, ^^® ^^■•l 

• See Rule 4« Workmen's Compensation Rules, 2900, in Appendix I. 
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Acceptance 
of sum paid 
into court. 
Form 12. 
[Covf. 
Order IX., 
Rule 12a.] 



Procedure if 
weekly pay- 
ment offered 
or sum paid 
in is ac- 
cepted. 



Costs pay- 
able by 
respondent 

Order IX., 
Rule 12a (8).] 



Form 12. 
[Cortf. 
Order IX., 
Rulel2o(4).] 

Procednre 
and costs if 
weekly sum 
offered or 
sum paid in 
is not 
accepted. 



(4.) If the application for arbitration is made on behalf of the dependants 
of a deceased workman, or for the settlement of the sum payable in respect 
of medical attendance and burial as aforesaid, and the applicant is willing 
to accept the sum paid into conrt in satisfaction of the compensation pay- 
able to the dependants, or in respect of such medical attendance and burial 
(as the case may be), he shall send to the registrar and to the respondent 
by post, or leave at the registrar's of&ce and at the residence or place of 
business of the respondent, a written notice of such willingness, within such 
reasonable time before the day fixed for proceeding with the arbitration as 
the time of payment into court by the respondent has permitted. 

If there are any other respondents, the applicant shall in like manner 
give notice of such willingness to such respondents ; and if any of such 
respondents are willing to accept the sum paid into court in satisfaction of 
such compensation as aforesaid, they shall in like manner give notice of such 
willingness to the registrar and to the applicant and the other respondents. 

(5.) If the applicant is a workman, and elects to accept in satisfaction of 
his claim the weekly payment submitted to by the respondent, or if in any 
other case the applicant and all the respondents give notice of their willing- 
ness to accept the sum paid into court, the following provisions shall 
apply :— 
(a) Where the impendent submits to an award for the payment of a weekly 
sum, the judge may, on application made to him in or out of court, forth- 
with make an award directing payment of such weekly sum accordingly ; 
(5) Where the respondent has paid money into court, further proceedings 
against such respondent shall be stayed, except as hereinafter mentioned ; 
and 
(i) If the applicant and the other respondents agree as to the appor- 
tionment and application of such sum, the judge may, on application 
made to him in or out of court oil behalf of or with the consent of 
all such parties, forthwith make an award for such apportionment 
and application ; 
(ii) In any other case the arbitration may proceed as between the 
applicant and the other respondents. 
(e) In any such case the judge may, in his discretion, by his award order 
the respondent filing notice of submission to an award or paying money 
Into court to pay such costs as the applicant and the other respondents 
or any of them may have properly incurred before the receipt of notice 
of submission to an award or payment into conrt, including. If the judge 
on consideration of the facts of the case shall so order, any items which 
might have been allowed by order of the judge at the hearing of the 
arbitration, 
(d) If the applicant or any respondent intends to apply for any such costs, 

he shall give notice of his intention in bis notice of acceptance. 
(6.) In default of notice of acceptance by the applicant and all the respond- 
ents, the arbitration may proceed; but if no greater weekly payment or 
compensation is awarded than that which the resi>ondent has submitted to 
pay or has paid into court, such respondent shall not be liable to pay any 
further costs than such as he might have been ordered to pay if the weekly 
payment offered or sum paid into court had been accepted ; and the judge 
may order any costs incurred by such respondent after notice of submission 
to an award or payment into conrt to be paid by any party who has not 
given notice of acceptance of snoh weekly payment or sum, and may otdtr 
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tneh eosts to be aet off against any costs payable to snch party, or to be 
deducted from any weekly payment or compensation awarded to sncb party. 
The judge may also order any costs incurred after notice of payment into 
court by any party who has given notice of acceptance to be paid by any 
other iMtrty who has not given inch notice, and to be deducted ftom any 
compensation awarded to such last-mentioned party. 

Notice to partiei agaUut whom JndemnUy claimed under SectUm 4 
or Section 6, or otkervHee, 

19. Where a respondent claims to be entitled under Section 4 or Section 6 Notice of 
of the Act or otherwise to indemnity over against any person not a party to claim to 
the arbitration, he shall, five clear days before the day fixed for proceeding {2^®°"jj^ 4 
with the arbitration, file a notice of his claim, according to the form in the ^^ g^^ q ^^ ' 
Appendix ; and the registrar shall seal such notice and deliver it to the otherwise, 
respondent, who shall serve the same, together with a copy of the applicant's Form 18. 
request and particulars, and of the notice served on the respondent under 

Rules 14 and 15, upon the person against whom such claim is made ; and 
the provisions of Rule 15 shall apply to such service. 

20. If any person served with a notice under the last preceding rule If person 
(hereinafter called the third party) desires to dispute the applicant's claim served makes 
in the arbitration as against the respondent on whose behalf the notice has appSSne 
been given, he must appear before the judge on the day fixed for proceeding he is to be 
with the arbitration, or on any day to which he may have received notice deemed to 
from the r^istrar that the arbitration has been adjourned or postponed ; adniit valid- 
and in default of his so doing he shall be deemed to admit the validity JSi^wt^ 

of any award made against such respondent, as to any matter which the respondent, 
judge has jurisdiction to decide in the arbitration as between the applicant 
and the respondent, whether such award is made by consent or otherwise. 

2L (!•) The third party or the respondent may apply at or before the Application 
arbitration to the judge for directions; and the judge, upon the hearing of ^ J^^S^ ^^^ 
the appUcation, may, if it shall appear desirable so to do, give the third ^ wnductof 
party leave to resist the claim of the applicant against the respondent upon arbitration, 
sueh terms as may be just, or to appear at the arbitration and take such 
part therein as may be just, and generally may give snch directions at he 
shall think proper. 

(2.) If the third party obtains leave to resist the claim of the applicant 
against the respondent, the judge shall have the same power to award 
costs as between the applicant and the third party at he has to award costs 
between the applicant and the respondent. 

* 22. (1-) Nothing in these Rules shall empower the judge to decide (otherwise Judge how 
than by consent) any question as to the liability of such third party to ^ em- 
indemnify the respondent, or to make any award in favour of the respondent P^TS'^ ^ 
against such third party, or to make any further or other order than that f^^oog ^^^ 
the third party shall not be entitled in any future proceedings between the liability of 
respondent and such third party to dispute the validity of the award as to ^^^ party, 
any matter which the judge has jurisdiction to decide in the arbitration as 
between the applicant and the respondent. 
(2.) Provided that, with the consent of the respondent and the third party, 

* See Rule s. Workmen's Compensation Rules, 1900, in Appendix I. 



Digitized 



by Google 



270 WORKMEN'S COMPENSATION RULES 

[Con^ (a) If the arbitration results in an award in favour of the applicant, or is 

tt'^^'o^^*' finally decided otherwise than by an award, and the third party admits 

Jinie 2.] j^ liability to indemnify the respondent, the judge may, on application 

made to him at or after the hearing of the arbitration or the final 
decision thereof, make such award as the nature of the case may require 
in favour of the respondent against the third party; provided that 
execution thereon shall not be issued without leave of the judge or 
registrar until after eatisflEiction by the respondent of the award against 
him, or the amount recovered against him ; or 
\,C<mf. (&) The judge may, on an application for directions, order any question 

Order XI., as to the liability of the third party to make the indemnity claimed to 

Rule 8.] ijg settled, as between the respondent and the third party, by arbitra- 

tion after the arbitration between the applicant and the respondent, 
and may on such subsequent arbitration make such award as the nature 
of the case may require in favour of either party against the other. 
\C(mf. (e) In Ally such case the judge may decide all questions of costs as between 

Order XI., the respondent and the third party, and may order either of such parties 

Rule 4.] ^ pay the costs of the other (including any costs payable by such party 

to any other party to the arbitration), or give such directions aa to such 
costs as the justice of the case may require. 

Claim to 23. (1.) Where a respondent claims to be entitled to indemnity against 

^nden^nity any ottier respondent, a like notice may be issued and the like procedure 
i«snondents "^^ ^ adopted for the determination of questions between the respondents 
\Cimf. as might be issued and adopted if such last-mentioned respondent were a 

Order XL, third party. 

Rule 6.] ^2.) Provided that where both the undertakers as defined by the Act and 

^ee Act, 1^ contractor with them are made respondents to an arbitration, and it is 

• decided in such arbitration that the contractor is liable to pay compensa- 

tion under the Act, the judge may, without any consent or admission of 
liability on the part of such contractor, make an award in accordance with 
paragraph (2) (a) of the last preceding rule in favour of the undertakers 
against the contractor. 

(8.) Nothing herein contained shall prejudice the rights of the applicant 
against any respondent. 

[When both the undertakers and a contractor with them are made respond- 
ents, if the undertaker claims to be entitled to an indemnity against the 
contractor, he must under Rule 23 file a notice of his claim in the same 
manner as is prescribed by Rule 19 in the case of a claim for indemnity by a 
respondent against a third party (J^pj)Zeby v. Eorseley Companj/f Ltd. [1899] 
2 Q.B. 621 ; 80 L.T.R. 858 ; 15 T.L.R. 410). 

According to the decisions of the Court of Appeal in Cass v. BuUer ([1900] 
1 Q.B. 777; 82 L.T.R. 182; 16 T.L.R. 227) and Cooper v. Davenport— 
Wi/nstanley, Third Party (16 T.L.R. 226)— a contractor with the undertaker 
does not himself become an undertaker, and consequently is not liable to 
pay compensation under the Act. On this subject, see note under Soc 4 
at p. 66.] 

Procedure on Arbitration. 
Procedure *24. Subject to the special provisions of these Rules, the procedure in an 
before judge, arbitration shall be the same as the procedure in an action commenced in 
the County Court by plaint and summons in the ordinary way, and deter- 
• See Rule 6. Workmen's Compensation Rules, 1900. in Appendix I. 
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mined by the judge without a jmy; and the statutory provisiong and rolet 
for the time being in force relating to such actions shall, with the necessary 
modifications, apply to such arbitration accordingly ; and in the application 
of such provisions and rules, the applicant's request for arbitration shall be 
deemed to be a summons with particulars annexed, the day fixed for pro- 
ceeding with the arbitration shall be deemed to be the return day, and the 
applicant and respondents shall be deemed to be plaintiff and defendants 
respectively. 

ATppoifdmifiA ofMtdical Bxftrtm undtr Schedule II., Paragraph 18. 

26. (1. ) Subject to and in accordance with regulations made by the Secretary Appoint* 
of State and the Treasury under paragraph 13 of the second schedule to the ment of 
Act, the judge may, at the hearing of an arbitration, appoint any legally JJ^iffg 
qualified medical practitioner appointed by the Secretaiy of State for the ^^^^^y Act, 
purpose of the Act (in these Rules called a * medical r^eree 'X to report on Sched. 2, 
any matter which seems material to any question arising in the arbitration, par. 18. 

(These regulations, dated May 2nd 1898, will be found in Appendix C.) 

(2.) Regulations made under the said paragraph shall, so fiir as they affect 
^e County Ck>urt or an arbitrator appointed by the judge of the County 
Court, and proceedings in the County Court or before any such arbitrator, be 
deemed to be Rules of Court, and shall have effect accordingly. 

(8.) When any appointment is made as aforesaid, the judge may, subject 
to and in accordance with such regulations, order the injured workman to 
submit himself for examination by the medical referee ; and it shall be the 
duty of the workman, on being served with such order, to submit himself 
for examination accordingly. 

Atoard, 

96. (1.) The award of the judge on any arbitration shall be in writing, and Award, 
shall be sealed, filed, and served on all persons affected thereby, and shall Form 14. 
be enforceable in the same manner as a judgment or order of the Court. 

(2.) The judge shall have power at any time to correct any clerical mistake 52 and 68 
or error in such award arising from any accidental slip or omission. Vict c. 49. 

Sec 7(c). 

[By Sec. 6 of the Debtors Act, 1869,1 any Court has power to commit to 
prison, for a period not exceeding six weeks, any judgment debtor who makes 
default in payment of any debt or instalment of any debt due firom him in 
pursuance of any order or judgment of that, or any other competent Court. 
A judgment creditor who desires to have this jurisdiction exercised against 
his debtor, must proceed by judgment summons. An applicant, in whose 
fiivour an award has been made, or an agreement to pay compensation filed, 
will be in the position of a judgment creditor, and if the instalments are not 
paid, he can proceed against the respondent by way of judgment summons. 
See this subject discussed in the note under Schedule II. (8) at p. 226.] 

Proceedings }xSvre Arbitrator appointed by Judge, 

Appointment cf Arbitrator by Jvdge, Apiwlnt- 

27. ^th respect to the appointment of an arbitrator by the judge, the ment of 
following provisions shall apply :— byjSge' 

1 82 and 88 Vict C 62. 
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(a) If with respect to any Court the Lord Chancellor, by general order, 
aathorises the settlement by an arbitrator appointed by the judge of 
matters which, in defonlt of snch anthorisation, would be settled by the 
judge, the judge may firom time to time, on an application being nude 
for the settlement of any matter, either settle the same himself, or he 
may, with the approval of the Lord Chancellor, appoint, by writing 
under his hand, and filed in the Court, an arbitrator to settle such 
matter. 

(&) If with respect to any Court the Lord Chancellor makes no such 
general order as aforesaid, then, on an application being made for the 
settlement of any matter, the judge may (if ftrom the state of business in 
the Court, or for any other reason, he is unable to settle such matter 
within a reasonable time) apply to the Lord Chancellor to authorise the 
settlement of such matter by an arbitrator appointed by the judge. 

(c) If the Lord Chancellor does not grant such authority, the judge shall 
proceed to settle the matter in accordance with the Act and these Rules. 

(d) If the Lord Chancellor grants such authority, the judge may, with the 
approval of the Lord Chancellor, appoint, by writing under his hand, 
and filed in the Court, an arbitrator to settle such matter. 

Act, Sched. (e) Where pursuant to paragraph 7 of the second schedule to the Act a 
2, par. 7. judge of the High Court appoints a new arbitrator in the place of an 

arbitrator appointed by the judge, the party obtaining such appointment 
shall lodge with the r^^trar the order appointing such arbitrator, or a 
duplicate or copy thereof under the seal of the High Court ; and there- 
upon the r^istrar shall act and the arbitration shall proceed in the same 
manner as if such arbitrator had been appointed by the judge. 

FiarfTH? day far Arbitration, 

Fixing day 28. Where any matter is to be settled by an arbitrator, the judge shall 
and place for return the copy of the request for arbitration to the registrar, with the 
proceedings appointment of such arbitrator, to be transmitted to the arbitrator : and the 
arbitnttor. registrar shall transmit the copy of the request and a copy of the appoint- 
ment to tiie arbitrator, who shall, as soon as conveniently may be, appoint a 
day and hour for proceeding with the arbitration, in accordance with Rule IS, 
and the provisions of that rule as to the place where an arbitration shall 
be held shall apply. Provided, that where the arbitration is to be held at the 
place where the Court is held, the day appointed for the arbitration shall, if 
possible, be one on which the Court or other suitable accommodation in the 
Court House will be available for the arbitration. 

Procedure hijbre ArbUraior, 

Procedure 29. (!•) On the day for proceeding with an arbitration being fixed, the 
^*^ *^^*" registrar shall proceed according to Rule 14, and thenceforward the arbitra- 
tion shall proceed in the same manner as an arbitration before the judge ; 
and these Rules shall apply and the oflicers of the Court shall act accordingly, 
with the substitution of the arbitrator for the judge. 
(2.) Provided that— 

(a) In any case coming within the provisions of paragraph 5 (a) or paragraph 
6 (b) (i) of Rule 18, or in any other case in which, after an arbitrator has 
been appointed, but before the day fixed for proceeding with the arbitra- 
tion, the parties agree upon an award, ttie judge may, on application 
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made to him in or oat of Ck>art on behalf of or with the consent of all 
parties, settle the matter himself; and thereupon the functions of the 
arbitrator as to snch matter shall cease, and the registrar shall forthwith 
inform him that the matter hat been settled ; and 
(Z>) Any application for the enforcement of or for staying proceedings on 
an award, which wonld in the case of an award made by the judge be 
required to be made to the judge, shall, in the case of an award made by 
an arbitrator, be in like manner made to the judge. 

5u5m{«tio» of Question €fLaw hy Arbitrator to Judge, 

80. 0>) Where an arbitrator (whether agreed on by the parties or appointed Submission 
by the judge) submits any question of law for the decision of the judge under oj question 
paragraph 4 of the second schedule to the Act, such submission shall be in JJ^ftJlt Jr 
the form of a special case. to judge. 

(2.) Such case shall be intituled in the matter of the Act and of the Act, Sched. 
arbitration, and shall be divided into paragraphs numbered consecutively, 2, par. 4. 
and shall state concisely such fkcts and documents as may be necessary to Statement 
enable the judge to decide the questions of law raised thereby. Upon the ^' ^^^^^ 
argument of such case the judge and the parties shall be at liberty to refer to 
the whole contents of such documents, and the judge shall be at liberty to 
draw from the facts and documents stated in the case any inference, whether 
of fact or of law, which might have been drawn therefrom if proved at the 
hearing of an arbitration. 

(8.) Such case shall be signed by the arbitrator and sent to the registrar. Fixing day 
who shall transmit the same to the judge, and the judge shall as soon as ^^^ hearing, 
conveniently may be appoint a day and hour for hearing the case, and £^^®J ?^'» 
instruct the registrar to give notice thereof forthwith to the parties. Such Porm iff 
day shall be so fixed as to allow such notice to be given ten days at least 
before the day fixed for the hearing, unless the judge shall, with the consent 
of all parties, fix an earlier day. 

(4.) The registrar shall, on the application and at the cost of any party. Copies of 
ftirnish him with a copy of the case. case. 

(5.) On the hearing of the case the judge may, after deciding the question Power of 
submitted to him, remit the case with a memorandum of such decision to Judge on 
the arbitrator, for him to proceed thereon in accordance with such decision : 'scaring of 
or if the decision of the judge on the question submitted to him disposes of *^**®* 
the whole matter, he may himself make an award in the arbitration in 
accordance with such decision. 

(6.) The judge may remit the case to the arbitrator for re-statement or 
farther statement. 

(7.) The judge shall have the same power over the costs of a special case as Costs of 
he has over the costs of an arbitration, or he may direct that such costs special case, 
shall be dealt with as costs attending the arbitration ; and the provisions of 
the Act and these Rules at to such costs shall apply accordingly. 

Subsequent Arbitration in Matter already settled by Arbitrator, 

3L Where an award has been made in any matter by an arbitrator Subsequent 
appointed by the judge, any subsequent proceedings by way of arbitration arbitration 
in relation to any matter settled by such award shall be taken before the i" njatter 
same arbitrator, if his services are available for the purpose of such proceed- SJw toito^ 
ings, unless the Judge shall otherwise direct. 

S 
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Appearance 
of parties. 

[Cten/. 
Goonty 
Courts 
Act, 1888, 
Bee 72.] 



\QtmS. 
County 
Courts 
Act, 1888, 
Sec. 72.] 



^jTpearance of Parties in Arbitratioik 

32. (1.) A party to any arbitration under the Act may appear— 

(a) In person : 

(6) By any solicitor who would be entitled to appear for such party In an 

action in the County Coiirt : 
(o) By counsel : 
Or, by leave of the judge or arbitrator, a party may appear^ 

(d) By a member of his family : 

(e) By a person in the permanent and exclusive employment of such party: 
(/) In the case of a company or corporation, by any director of the 

company or corporation, or by the secretary or any other officer or any 
person in the permanent and exclusive employment of the company or 
corporation ; 
(g) By any officer or member of any society or other body of persons of 

which such party is a member or with which he is connected ; or 
(h) Under special circumstances, by any other person. 
(2.) No person other than a solicitor who appears or acts on behalf of any 
party in any arbitration under the Act shall be entitled to have or recover 
any fee or reward for so appearing or acting, other than such travelling 
expenses and (in the case of a workman or a member of his family) allowance 
for time (if any) as shall be allowed by the judge or arbitrator : provided that 
nothing in these rules contained shall affect the right of counsel to appear or 
act in any arbitration, or the right of any solicitor to recover costs in respecl 
of his employment of counsel to appear or act as aforesaid. 



Costs, 

Oosti* * 88. (1.) Any costs of and incident to an arbitration and the proceedings 

connected therewith directed by the judge or by an arbitrator (whether 
agreed on by the parties or appointed by the judge) to be paid by one party 
to another shall, in default of agreement between the parties as to the 
amount of such costs, be taxed according to such one of the scales of costs 
applicable to actions in the County Court as the judge or arbitrator shall 
direct ; and in default of such direction shall be taxed according to the scale 
which would be applicable if the proceeding had been an action in the 
County Court : and the statutory provisions and rules for the time being in 
force as to the allowance and taxation of costs in such actions shall apply 
accordingly. 

(2.) Where the subject matter of the arbitration is not a capital sum, the 
jndge or arbitrator shall determine what, for the purpose of tlie allowance 
and taxation of costs, shall be considered to be the amount of the sul^ect 
matter of the arbitration. 

(8.) The judge or arbitrator, in dealing with the question of costs, may 
take into consideration any offer of compensation proved to have been made 
on behalf of the employer. 

[See WeUand v. Great Western Bailvxiy Co. (16 T.L.R 297).l 

(4.) Where any workman submits himself for examination to a medioa 

. referee under paragraph 11 of the first schedule to the Act, and the certificate 

of the referee is used in any subsequent arbitration, any reasonable travelling 

tnd other expenses incurred by the workman in obtaining such certifloftti 

* See Rule 7, Workmen's Compensation Rules, 1900, in Appendix L 
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0f not otherwise provided for) may, by order of the judge or arbitrator, bt 
allowed as costs in the arbitration. 

(5.) Where a workman is ordered to submit himself for examination by 
a medical referee appointed to report under paragraph 18 of the second 
schedule to the Act, any reasonable expenses incurred by such workman in 
travelling to attend on such referee for examination may, by order of the 
judge or arbitrator, be allowed as costs in the arbitration. 

34. Where any costs are awarded by an arbitrator agreed on by the parties, Taxation 
it shall be the duty of the registrar of the court in which a memorandum of ^^ *^5*h ^ 
the decision of the arbitrator is recorded pursuant to paragraph 8 of the JJ^jltor^ 
second schedule to the Act, on application made to him, to tax such costs, agreed on 
and to enter in the register the amount of such costs allowed on taxation ; by parties, 
and such entry shall be deemed to be part of such memorandum, and shall 

be enforceable accordingly. 

34a. Where any party to whom costs are awarded acts by a solicitor, such As to autho- 
solicitor shall have the same authority to take out of court or receive any '^^^ ?^ 
sum paid into court or payable in respect of such costs by the party against receive 'costs 
whom such costs are awarded as he would have if such costs were awarded payable by 
in an action. adverse 

party. 
Duty ofJvdge ou to taking Notes. 

35. At the hearing of any arbitration or special case the judge, at the Note to be 
request of any party, shall make a note of any question of law raised, and of tal^en, on 
the facts in evidence in relation thereto, and of his decision thereon, and of q^gtfon of 
his decision in the arbitration or on the hearing of the case : and he shall, at law raised, 
the expense of any party to such arbitration or case, furnish a copy of the etc., and 
note so taken to or allow a copy of the same to be taken by or on behalf of ^V7 
such party, and shall sign such copy, whether a notice of motion by way of J^^ 
appeal has been served or not. County 

Courts Act, 
AppecOs, 1888, ss. 120, 

36. Appeals under paragraph 4 of the second schedule to the Act shall be j^pp^ig^ 
had in accordance with the provisions of the Rules of the Supreme Court ^ct, 
relating thereto. Sched. 2, 

par. 4. 
[The Rules are set out in Appendix D.] ttttit 

87. (1«) When the Court of Appeal has given judgment on any appeal, any ® ^*^ 
party may deposit the order of the Court of Appeal, or an office copy thereof, D^sit of 
with the registrar : and the registrar shall file such order or copy, and shall court of 
transmit a copy thereof to the judge : and such order shall have the same Appeal with 
effect as if it had been a decision of the judge. registrar, 

(2.) If such order has the effect of an award or decision in the matter in ^^^ pro- 
favour of any party, such order shall be served and recorded, and may be Se^n. 
proceeded on, in tJie same manner as if it had been an award or decision of [Order 
the judge. XXXII., 

(8.) If such order be to the effect that an award be made or a decision given Rnles 2, 4.] 
In favour of any party, the judge shall make such award or give such decision 
accordingly. 

(4.) If such order directs or involves a re-hearing or further hearing of Hm 
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arbitration or special case, the judge shall as soon as conveniently may bo 
appoint a day and hoar for such re-hearing or farther hearing, and shall 
instruct the registrar to give notice thereof forthwith to the parties. 

(6.) Generally the Judge sliall make such award or give such decision, and 
give such directions and take or direct to be taken such proceedings in the 
matter, as may be necessary to give effect to the order of the Court of Appeal. 



Memoran* 
dum to be 
sent to 
registrar. 
Act, 

Sched. 2, 
Vfx. 8. 
Form 16. 



Authentica- 
tion and 
record of 
memo- 
randum of 
decision of 
committee or 
arbitrator. 

Authentica- 
tion and 
record of 
memoran- 
dum of 
decision 
arrived at by 
agreement. 

Inquiry as to 
genuineness 
if such 
memorah- 
dam signed 
by one 
party only. 
Form 17. 

Proceedings 
thereon. 

Notice if 
genuineness 
disputed. 
Forms 18, 19. 
Application 
to judge to 
order memo- 
randum to 
be recorded. 



Memoratid'wm under SchedvZe IL, Paragraph 8. 

38. (1.) The memorandum as to any matter decided by a committee or by 
an arbitrator or by agreement, which is by paragraph 8 of the second schedule 
to the Act required to be sent to the registrar, shall be intituled in the 
matter of the Act, and shall be left at the office of the registrar, or sent by 
post by registered letter addressed to the registrar at his office, as soon as 
may be after the matter has been decided. 

(2.) Where the matter is decided after a medical referee has been appointed 
to report on any matter under paragraph 13 of the said second schedule, a 
copy of the report of such referee shall be annexed to the memorandum and 
recorded therewith; and if such referee attended any proceeding in the 
arbitration, it shall be so stated in the memorandum. 

89. If the memorandum purports to be a memorandum of a decision of a 
committee or an arbitrator, and to be signed by the chairman and secretary 
of the committee, or by the arbitrator, the registrar shall record the memo- 
randum without further proof of its genuineness ; and it shall be the duty of 
the committee or arbitrator, as soon as may be after the decision, to draw up 
such memorandum and to sign the same or cause it to be signed as aforesaid, 
and to leave or send the same as aforesaid, or to deliver the same to some 
party interested, to be by him so left or sent. 

40. If the memorandum purports to be a memorandum of a decision arrived 
at by agreement, then if such memorandum purports to be signed by or on 
behalf of all parties to such decision, the registrar shall record it without 
farther proof. 

41. If the memorandum purports to be signed by or on behalf of one or 
some only of the parties, the registrar may record the same ; or he may, 
before recording the same, send a copy thereof to the other parties affected, 
and request them to inform him whether the memorandum is genuine. 

42. If all the parties admit the genuineness of the memorandum, or do not 
dispute it within a reasonable time, the registrar shall record it without 
further proof. 

43. If any party disputes the genuineness of the memorandum, the registrar 
shall inform the party by whom it was left with or sent to him of such 
dispute, and that the memorandum will not be recorded except with the 
consent in writing of the party disputing the same, or by order of the judge. 

41. If the consent mentioned in the last preceding rale cannot be obtained, 
the party by whom the memorandum was left or sent may apply to the judge 
to order the same to be recorded. 
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fmotitdinqi far EtBord of Memorandum or BecUJlcation o/Begittmr, 

45. The following proTisions shall apply to an application for an order that Proceedings 
a memorandum be recorded, or an application to the judge to rectify the ^^ applica- 
register pursuant to paragraph 8 of the second schedule to the Act. rSord of 

(a) The application shall be made in court on notice in writing, stating memo- 
the relief or order which the applicant claims. raudum or 

(&) Such notice shall be filed with the registrar, and copies thereof shall rectification 
be served- Fo^lof''' 

(i) In the case of an application for an order that a memorandum be 

recorded, on the party disputing such memorandum ; Chwier XII 

(ii) In the case of an application to rectify the roister, on every jj^jq h^ '* 
party who would be affected by such rectification, subject to the 
provisions of these Rules as to the parties to an arbitration ; 
or on the solicitor of such party, ten clear days at least before the 
hearing of the application, unless the judge or registrar shall give 
leave for shorter notice. 

(c) On the hearing of the application, witnesses may be orally examined 
in the same manner as on the hearing of an action. 

(d) On the hearing of the application the judge may make such order or 
give such directions as may be just. 

(e) The provisions of the Act and these Rules as to the costs of an 
arbitration before the judge shall apply to any such application. 

Costs ofSolicUor or Agent under Schedule II. ^ Paragraph 12. 

46. The following provisions shall apply to an application under paragraph Application 
12 of the second schedule to the Act for the determination of the amount of to determine 
costs to be paid to a solicitor or agent : — costs pay- 
Co) Such application may be made to the judge or arbitrator at or loiici^r or 

immediately after the hearing of the arbitration. agent. Act, 

(b) If not so made, such application may be made at a subsequent date, Sched. 2, 
but in that case it shall, if the arbitration was before the judge or before ?**"• ^2. 
an arbitrator appointed by him, be in every case made to the judge. Form 21. 

(c) The application, if made to the judge under the last preceding Amendment 
paragraph, shall be made in court on notice in writing in accordance of Rule 46 as 
with Rule 45. to appUca- 

(d) Such notice shall be served on the person for whom the solicitor or de^r^ne 
agent acted in accordance with the said rule, and the provisions of the costs pay- 
said rule shall apply to the proceedings on such application. able to 

(e) On the hearing of any application under this rule, the judge or solicitor or 
arbitrator may award costs to the solicitor or agent, and may make an *Sent. 
order declaring such solicitor or agent to be entitled to recover such 

costs from the person for whom he acted, or to be entitled to a lien for 
such costs on any sum awarded as compensation to such person, or to be 
entitled to deduct such costs from any such sum, or may make such 
order or give such directions as may be just. 

(f) Anj costs awarded to a solicitor or agent on any such application shall, 
in defkult of agreement between the parties as to the amount of such 
costs, be taxed according to such one of the scales of costs applicable 
to actions in the County Court as the judge or arbitrator shall direct ; 
and in def&ult of such direction such costs shall be taxed according to 
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the scale which would be applicable if the proceeding had been an action 
in the Comity Ck>Tirt ; and the statutory provisions and rules for the 
time being in force as to the allowance and taxation of costs in such 
actions shaU apply accordingly. 
ig) Where the subject matter of the arbitxation is not a capital sum, the 
Judge or arbitrator shall determine what, for the purpose of the allowance 
and taxation of such costs, shall be considered to be the amount of the 
subject matter of the arbitration. 

Amendment 47. Where an order is made by the Judge or an arbitrator awarding costs 
of Rule 47 as to a solicitor or agent, and declaring such solicitor or agent to be entitled 
to order to recover such costs from the person for whom he acted, or to be entitled to 

UenTet^ a lien for such costs on any sum awarded as compensation to such person, 

or to be entitled to deduct such costs from any such sum, the following 

provisions shall apply : 

(a) The registrar shall, on application made to him, tax such costs. 

(b) A copy of the order, and, when the amount to which such solicitor or 
agent is entitled has been ascertained by taxation, a memorandum of 
such amount, shall, at the request and cost of the solicitor or agent, be 
issued by the registrar for service on the party liable to pay the sum 
awarded as compensation ; and service thereof may be effected on such 
party in accordance with Rule 15. 

(e) A memorandum of such order, and when such amount has been 
ascertained a memorandum of such amount, shall be recorded in the 
register in which the memorandum or award under which the sum 
awarded as compensation is payable is recorded, and such last mentioned 
memorandum or award shall have effect subject to such order and 
memorandum. 

((Q The party liable to pay such compensation shall on demand pay to the 
solicitor or agent the amount to which he is entitled, but so that such 
party shall not be liable to pay any amount in excess of that which he is 
liable to pay for compensation, or to pay such amount by any other 
instalments than those by which he is liable to pay such compensation. 

(e) If the party liable to pay such compensation fails on demand to pay 
any amount which he is liable to pay to such solicitor or agent, the 
Judge may, on application made to him on notice to such party in accord- 
ance with Rule 45, and on proof of the order having been served on and 
demand for payment made to such party, order such party to pay such 
sum : and in default of payment the judge may order execution to issue 
to levy such amount. 

(/) Payment made by or execution levied on the party liable to pay such 
compensation shall be a valid discharge to him, as against the party 
entitled to such compensation, to the amount paid or levied. 

(g) Where the sum awarded as compensation has been paid into Court» 
the amount to which the solicitor or agent is entitled shall be paid to 
him out of such sum. 

Certificate ufuier SviWm 1, Bntb-wition 4. 

Certificate 48. (1.) Where an action is brought in the County Court to recover damages 

under Act, independently of the Act, for ii\jury caused by any accident, and the Court 

Sec. 1, Sub- proceeds under sub-section 4 of Section 1 of the Act, the certificate given by 

lS,a*22. t^® court shaU be according to the form tn the Appendix. 
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(t.) The registrar iludl, on receiving a certificate given by any other comt 
under the laid sab-section, record the same in like manner as if snch certifl- 
eate were a memoiandnm as to a matter decided by an arbitrator sent to the 
registrar pforsoant to paragraph 8 of the second schedule to the Act. 

* 49l (1.) When a party liable to pay compensation or costs nnder any award, Bzecntion. 
menunandom or certificate, has made default in payment of the amount Form 23. 
awarded, or where payment is to be made by instalments, of any instalment, [^^ XXV 
execution may issue against his goods, without leave for the amount in pay- j^^^ ijr i *' 
ment of which he has made default. 

(2.) Where such sum is not payable into court, the party applying for 
execution shall satisfy the registrar, by affidavit or otherwise, as to the 
amount in payment of which default has been made. [See note under 
Schedule IL (8) at p. 226.] 

Suipemion of Proceedings or Weekly PaymenU on Befuaal to SubmU to 
Examination under Paragraph 8 or Paragraph 11 of Schedule I. 

60. (1.) In any case in which an arbitration is pending, or an award has been Application 
made or a memorandum recorded or a certificate given, and the employer to stay pro- 
or any person by whom the employer is entitled to be indemnified alleges vj*^^^ 
that the workman who claims or has been awarded compensation reftises g^f^^ award 
to submit himself for examination in accordance with paragraph 8 or on reftisal of 
paragraph 11 of the first schedule to the Act, or obstructs such examination, workman 
such employer or other person may apply to the judge or arbitrator to stay ^ *'^?°^li ^ 
proceedings in the arbitration or to suspend the weekly payments awarded underact" 
until such examination has taken place. Sched. 1, 

(2.) Such application shall be made in or out of court in accordance with par. 8, 
Kule 46, and the provisions of the said rule shall apply to the proceedings ^ ^'o^^* 
on such application, with the following modifications : — **'™ 

(a) The notice shall be served five clear days at least before the hearing of 
the application, unless the judge or registrar shall give leave for shorter 
notice ; and 

(b) Where the application is made after award, it shall in every case be 
made to the judge. 

Applicaiions against Insurers under Section 6. 

6L Where a worlonan claims to be entitled under Section 5 of the Act to a Application 
eharge on any sum to which any employer is entitled from insurers, such against 
workman may, upon lodging with the registrar of the court in which the 1°^?^ r 
memorandum or award or certificate under which the employer is liable to [Conf, 
pay compensation is recorded an affidavit made by the applicant or his Order 
solicitor, setting forth the circumstances in which the applicant claims to XXVIa., 
be entitled to such charge, enter a plaint to obtain payment of such sum, or 5^.^ 
so much thereof as may be sufficient to satisfy the compensation which the 
employer is liable to pay to the workman. 

Summons 

52. Thereupon a summons calling upon the insurers to show cause why thereon, 
they should not pay into court the sum to which the employer is entitled fS^ **• 
firom them, or so much thereof as may be sufficient to satisfy the compensa- q^L 
tion which the employer is liable to pay to the workman, shall be issued by xXVIa. 
the registrar for service on the insurers. Bule 1.] 

• See Rules 8 and 9, Workmen's Compensation Rules, 1900, in Appendix I 
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Service of S3. Such sommons shall be served in accordance with the provisions of 

summons. Role 15, and when so served shall bind in the hands of the insurers all sums 
cedure^ due, owing, or accruing flrom them to the employer in respect of the compen- 
thereon. sation which he is liable to pay to the worlnnan under the memorandum or 
\Cor^f. award or certificate; and, subject to these rules, the procedure on such 

Order summons shall be the same as if the applicant had obtained a Judgment or 

Far^^28 29 ^"^®^ '®' **** payment of money against the employer, and the sum to which 
' ' the employer is entitled from the insurers were a debt due, owing, or accru- 
ing fi*om the insurers to the employer, and the applicant had issued a 
garnishee summons against the insurers : and the provisions of Rules 5 to 9 
and 11 to 18 of Order XXVIa. shall, with the necessary modifications, apply 
to such summons and the procedure thereon. 

[The Bules referred to are as follows :— 

Order XXVIa. 

6. Where the garnishee shall pay into court five clear days before the 
return-day the amount due Arom him to the debtor liable under the judgment 
or order, or an amount equal to the judgment or order, he shall not be liable 
for any costs incurred by the person who obtained the judgment or order. 

6. The registrar shall forthwith give notice of the payment into court to 
the person who has obtained the judgment or order, and if such person elects 
to accept the money so paid into court by the garnishee, and shall send to 
the registrar and to the garnishee by prepaid post or leave with the registrar 
a written notice stating such acceptance, within forty-eight hours after 
receipt of the notice of payment into court, all further proceedings against 
the garnishee shall abate, and the registrar shall pay the money so paid into 
court to the person who obtained the judgment or order in discharge or part 
discharge of the debt due to such person, and of the costs of issuing the 
garnishee summons. 

7. If the garnishee does not before the return-day of the summons pay into 
court the amount due from him to the debtor liable under the judgment or 
order, or an amount equal to the judgment or order, and does not on the 
return-day dispute the debt due or claimed to be due firom him to such 
debtor, or if he does not appear on the return -day either in person or by 
some person duly authorised on his behalf, then the Judge may give Judgment 
for the plaintiff, and may order execution to issue to levy tiie amount due 
from the garnishee, or so much thereof as may be sufficient to satisfy the 
Judgment or order. 

8. Upon the return-day, should the amount paid into court under Bule 5 
of this Order be not accepted, the judge shall determine as to the liability of 
the garnishee to pay any further sum on account of the debt claimed to be 
due from him to the debtor, and as to the party by whom tlie costs of the 
proceeding by plaint shaU be paid, and make such order as may be in 
ftccordance with such determination. 

9. If the garnishee appears on the return-day and disputes his liability the 
Judge may instead of giving judgment order that any Ihsuo or question 
necessary for determining his liability be tried or determined in any manner 
In which any issue or question in an action may be tried or determined. 

11. Whenever in proceedings to obtain an attachment of debts it is suggested 
by the garnishee that the debt sought to be attached belongs to some thiid 
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person, or that any third person has a lien or charge upon it, the judge may 
order such third person to appear, and state the nature and particulars of his 
claim upon such debt. After hearing the allegations of such third person 
and of any other person whom i}u judgct by the same or any subsequent 
order, may order to appear, or in case of such third person not appearing 
when ordered, the Judge may decide in favour of the person who obtained the 
judgment or order, or may order any issue or question to be tried or deter- 
mined between the third person and the person who obtained the judgment 
or order, and may bar the claim of such third person or make such other 
order as such jadge shall think fit, upon such terms, in all cases, with 
respect to the lien or charge (if any) of such third person, and to costs, as 
the judge shall think just and reasonable. 

12. Payment made by or execution levied upon the garnishee under any 
such proceeding as aforesaid shall be a valid discharge to him as against the 
debtor, liable under a judgment or order, to the amount paid or levied, 
although such proceediug may be set aside, or the judgment or order 
reversed. 

13. The costs of any application for an attachment of debts, and of any 
proceedings arising from or incidental to such application, shall be in the 
discretion of the judge.] 

M. It shall not be necessary in the first instance to give notice of the Provisions 
issue of the summons to the employer or his assignee (or, in case of bank- ^^^ notice to 
ruptcy, to the official receiver or other trustee, or, in case of liquidation of assiimee'eS 
a company, to the provisional or other liquidator), but the judge or registrar Porai 27*. 
may at any time direct such notice to be given ; and thereupon the registrar 
shall issue for service on the person to whom such notice is directed to be 
given a copy of the summons, together with a notice signed by the registrar 
himself and under the seal of the court, giving notice to such person as to 
the day on which he is to attend at the court, and that if he does not attend, 
either in person or by his solicitor, at the place and time mentioned in the 
notice, such order will be made and proceedings taken as the judge may 
think fit ; and such summons and notice shall be served in accordance with 
the provisions of Rule 15. 

65. Where the amount which the employer is liable to pay to a workman as Provisions 
compensation is a weekly payment, and such employer is entitled to a weekly as to weekly 
payment of the same or any less amount from insurers in respect of such payiweiits 
amount, the judge may order the insurers to pay such weekly payment direct ^^5re^ ^ 
to the workman. In any such case the insurers shall have the same rights 
as the employer with respect to the review or redemption of such weekly 
payment. 

[See notes under Schedule I. (12) and Schedule I. (13). This rule appears 
to be contrary to those clauses. Under Schedule I. (12) application for a 
review can only be made by the employer or the workman, and under 
Schedule I. (18) the employer is the only person wlio can apply for redemp- 
tion. Hence this rule would appear to be ultra vires.] 

86. Where an employer is entitled to separate sums from separate insurers ^^J^*??*^'^ 
In respect of the amount due to a workman, all or any two or more of such or^iuore ^Ita 
insurers may be made parties to one application. of insurers, 
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Apportion- 07. (i.) Where it appears on any application under Section 5 of the Act 

M^ble by"^ *^** *^® employer is liable to pay compensation in respect of more accidents 

mwirers *^*^ **^®» ^^ ^ ^^^ workmen than one, either under one award or 

where more memorandum or certificate or under two or more separate awards or 

persons than memorandums or certificates, and that such employer is entitled to any sum 

t'tl ^Aia^' ''**™ insurers in respect of tiie amounts due under such liability, but such 

peiwation!"^' ^^""^ ^ ^'^^ sufficient to satisfy the whole of the amounts due under such 

liability, and has not, as between the employer and the insurers, been 

apportioned between such amounts or appropriated exclusively to some only 

of such amounts, the judge may order the insurers to pay such sum into 

court, and may, after notice given to the persons entitled to compensation 

in such manner as the judge shall direct, apportion such siim between the 

several persons entitled to compensation in such manner as may be just. 

For the purpose of any such apportionment, the judge may order any weekly 

payment to be redeemed, and may appoint any one or more proper person 

or persons to represent any other persons having the same interest, and may 

direct any necessary inquiries or accounts to be made or taken, and generally 

may give such directions and make such orders, as to costs or otherwise, as 

may be just. 

Transfer and (2.) Where the employer is liable to pay compensation as aforesaid under 

consolida- ^^q q^ moxQ separate awards or memorandums or certificates recorded in the 

c^ings^r ^™® court, the judge may for the purposes of this rule order the proceedings 

this purpose, under such awards or memorandums or certificates to be consolidated ; and 

where the employer is liable under separate awards or memorandums or 

certificates recorded in different courts, the judge of the court in which the 

summons to the insurers is issued may either request the judge of the other 

court to transfer the proceedings in such other court to the first-mentioned 

court, or may himself transfer the proceedings in the first-mentioned 

court to such other court ; and such orders for transfer and consolidation 

of proceedings may be made as may be just and expedient for the purpose of 

dealing with the matter in the manner most convenient to the several 

persons entitled to compensation. 

Discovery in 68. In any case in which the circumstances are such that an application 
aidof appli- m^y be made under Section 5 of the Act, the provisions of Order XXV. 
Sec 6 ^^ ^^ "RxiXa 52, as to discovery in aid of execution, shall apply in the same manner 
Order XXV. as if the employer were a debtor liable under a judgment or order ; and such 
Bule 62. provisions may be resorted to either before or after an application is made. 

[The Rule referred to is the following :— 

Order XXV. 

62. When a judgment or order is for the recovery or payment of money, 
the party entitled to enforce it may apply to the judge or r^strar for an 
order that the debtor liable under such judgment or order, or in the case of 
a corporation, that any officer thereof, be orally examined as to whether any 
and what debts are owing to the debtor, and whether the debtor has any 
and what other property or means of satisfying the judgment or order before 
the judge or registrar, as the judge or registrar shall appoint ; and the judge 
or registrar may make an order for the attendance and examination of such 
debtor, or of any other person, and for the production of any books or 
documents.] 
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PayvMiU and ^i>pIiocrti<m </ Jfoney direded to "bt Invuted, 

09. Where pursuant to paragraphs 6 and 7 or paragraph 18 of the first Payment 
schedule to the Act, or pursuant to Section 6 of the Act, any sum is agreed into court 
or is ordered by a committee or an arbitrator, or by the judge, to be invested S* 1*?^^***' 
in the Post Office Savings Bank by the registrar in his name as registrar, or money 
to be paid into the Post Office Savings Bank in the name of the registrar, the directed to 
following provisions shall apply : — be invested. 

(a) The registrar of the court in which the memorandum of the agreement "^^^'l^hed^ 1 
or of the order of the committee or arbitrator under which such sum JJ^g, q^ 7^ xs! 
is to be invested is recorded, or, in the case of an award made by the 

judge or an arbitrator appointed by him, or of an order mode by the 
judge under Section 5 of the Act, tha registrar of the court in which the 
award or order was made, shall, on the memorandum or award or order 
being recorded, receive the sum to be invested firom the party by whom 
the same is payable. 

(b) Immediately on such sum being paid, or on payment thereof being 
enforced, the registrar shall invest the same in accordance with the 
agreement, award, or order, and shall record such payment and invest- 
ment in the special register hereinafter mentioned. 

(c) Any sum so paid and invested shall be paid out of court or otherwise 
disposed of in accordance with the agreement, award, or order under 
which the same is paid and invested, and, subject to the terms of such 
agreement, award, or order, in such manner as the judge from time to Order IX. 
time shall direct, on application made to him in accordance with Bules Rules 21, 22. 
21 and 22 of Order IX. 

[The Rules referred to are as follows :— 

Order IX. 

21. In any action or matter in which a sum of money has been awarded to 
or recovered by an infant, or person of unsound mind not so found by 
inquisition, the judge may at or after the trial order that the whole or any 
part of such sum shall be paid into court to the credit of an account intituled 
in the action or matter; and any sum so paid into court may either be 
invested, or be paid from time to time out of court to such person as the 
judge may direct, to be held and applied for the benefit of such in&nt or 
person of unsound mind in such manner as the judge from time to time shall 
direct 

22. When any moneys have been paid into court or invested pursuant to the 
order of the judge under the last preceding rule, it shall not be necessary 
that applications in regard to them shall be made by petition. Any person 
interested may apply in person to the judge, or registrar, and he, on such 
evidence of right and identity as he may think necessary, may make such 
order as he may deem to be just.] 

Proceedings in one Court as to siibjset-mcUter ofAvxvrd or Memorandum 
recorded in another Court. 

60. Where an award, or a memorandum under paragraph 8 of the second certified 
schedule to the Act, or a certificate under sub-section 4 of Section 1 of the copy of 
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memoran- Act, has been recorded in any court, and any party desires to take any snbse- 

diim, etc , quent proceedings with reference to the subject-matter of such award, memo- 

one^court ^ randum, or certificate in any other court under paragraph 9 of the said 

under Act, schedule, he shall before taking such proceedings obtain from the registrar 

Sched. 2, of the first-mentioned court a certified copy of such award, memorandum, or 

par. 8, before certificate, and shall file the same in the court in which he desires to take 

seauent proceedings, and the registrar of such last-mentioned court shall record the 

pi-oceedings s&me &s i^ i^ ^^^ \i^ex^ an award made in or a memorandum or cerUflcate sent 

in another to the court, 
court under 

par. 9. Tra-nsfer of Proceedings. 

Transfer. 61. If the judge shall be satisfied by any party to any matter under the 

Conf. County Act pending in his court that such matter can be more conveniently pro- 
9^Q^ ^* ceeded with in any other court, he may order such matter to be transferred 
* * to such other court ; and thereupon the registrar shall forthwith transmit by 

registered post to the registrar of the court to which such matter is trans- 
ferred all original documents filed in such matter, and a certified copy of all 
records made with reference to such matter, and shall transfer to such last- 
mentioned court any money invested in his name as registrar ; and thence- 
forth such matter shall be proceeded with in the court to which it is trans- 
ferred in the same manner as if it had originally been commenced therein. 
Order VII1.» The provisions of Order VIII., Rule 9, shall apply to any such transfer or 
Rule 9. application for a transfer. 

[The Rule referred to is as follows :— 

Order VIII. 

9. Where application Is intended to be made for the transfer of any 
action, matter, or proceeding under Section 86 of the Act, or under the last 
preceding rule, or under Order XXXIII., Rule 12, three clear days' notice 
in writing of such intended application shall be given by the applicant to 
the registrar of the court in which such action, matter, or proceeding is 
pending, and to all parties who may be affected by such application ; but 
the judge may, at any time, by consent of all parties, or without such 
consent if he shall think fit, order a transfer although this rule has not 
been complied with. When a transfer is ordered the judge may make such 
order as to costs incurred before or occasioned by such transfer as he shall 
think fit.] 

Filing and Service of Documents and Notices, 

62. (1.) Where any document is to be filed with the registrar under these 
Rules, that document may be so filed by delivering it at the office of the 
registrar, or by sending it by post addressed to the registrar at his office. 

(2.) Where any document is to be so filed, there shall be filed with the 
original document as many copies of the document as there are persons 
to whom copies of the document or any part thereof are to be sent by the 
registrar, and in addition a copy for the use of the judge or arbitrator. 

(3.) Where any document is under these Rules to be sent to any person 
by the registrar, that document may be sent by post 

(4.) Any proceeding, document, or notice which s under these Rules to 
be served on any party may be served on such party by the opposite party 
or his solicitor ; and where no special provision as to the mode of service is 
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made by these Rules, any such proceeding, document, or notice may be 
served on such party, or where he acts by a solicitor, on his solicitor, in 
manner provided by sub-sections 2 to 6 of Section 2 ol the Act with Act, Sec. 2 
reference to service of notice in respect of an injury. 2^?*^ 

FrootduTt Generally. 

63. The provisions of Order XXIII., Rule 4, and Order LI., Rules 1 to 6, Provisions 
as to parties acting by solicitors, and as to substituted service and notice of as to pities 
lieu of service, shall apply to proceedings under the Act. souSlora 

[The Rules referred to are as follows :— subs^tSed 

^ «r^i^** service and 

Order XXIII. notice in lieu 

4. When a party acts by a solicitor, service of any judgment or order in Jq^JJ**^ 
the nature of a decree, and of any Interlocutory order, or any notice relating xxill. 
to any such order when directed to be served, may be made by or upon such j^ule 4 : 
solicitor as the case may be. Order LI., 

RulesltoCJ 
Order LI. 

1. Where by these Rules any act may be done by any party, such act may 
be done either in person or by his solicitor or agent, if it can be legally done 
by an agent. 

2a. Where a party acts by solicitor, service of any proceeding or docu- 
ment upon such .solicitor, or delivery of the same at his office, or sending 
the same to him by post prepaid, shall be deemed to be good service upon 
the party for whom such solicitor acts, as upon the day when the same is 
so served or delivered, or upon which in the ordinary course of post it would 
be delivered, except in cases where by these Orders personal service upon a 
party is required. Provided that the provisions of this RuU shaU not extend to 
any definUt or judgment summonSt nor except as provided by Ord. 7, r. Jte, to 
any ordinary sumnuyns. 

8. A solicitor acting for a party in any action or matter may give notice 
in writing, by post or otherwise to the registrar, and to the other party, or 
his solicitor, that he is so acting, whereupon service of any document, notice, 
or proceeding whatsoever authorised by these Rules to be served by or upon 
a solicitor so acting shall be served by or upon such solicitor accord- 
ingly, and he shall be deemed to be the solicitor acting for the party on 
whose behalf he has given such notice, until notice of change of solicitor 
has been duly given. No notice need be given under this Rule by a solicitor 
acting for the plaintiff where the plaint has been entered by such solicitor 
and the particulars duly signed by him. 

4. Where a solicitor undertakes the service of any process, he shall make 
the necessary copies of each process, and the registrar shall seal the same 
and return them to the solicitor for service. 

5. Any party who acts by solicitor shall be at liberty to change his solicitor 
without any order for that purpose, but when any such change is made he 
shall give twenty-four hours' notice in writing to the registrar and to the 
solicitor, if any, acting for any other party to the action or proceedings of 
such change, and of the name or firm and place of business of the new 
solicitor, and the registrar shall file the notice given to him ; but until such 
notice is filed and a copy thereof served the former solicitor shall be con> 
tinued as the solicitor of the party. 
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6. Where by reason of the absence of any party, or firom any other sufficient 
canse, the service of any summons (other than a defonlt summons), notice, 
proceeding, or docnment cannot be made, the judge or registrar may, upon 
an affidavit showing grounds, make such order for substituted service, or 
for the substitution for service of notice by advertisement or otherwise, as 
may be just] 

Procedure 64. Where any matter or thing is not specially provided for under these 

where not Rules, the same procedure shall be followed and the same provisions shall 
pro^ded^for. *PP^y» «« far as practicable, as in a similar matter or thing under the County 
<Sge Tithe * Courts Act, 1888, and the rules made in pursuance of that Act. 
Rules, 57. 

JRecord of Proceedings. — Spedal Register, 

Record of 66. Proceedings under the Act before the judge on an arbitrator appointed 

proceedings by him shall be recorded in the books of the Court in the manner in which 
**vS+ "^^* other proceedings in the Court are recorded ; and the registrar shall also 
Bpecial ^®®P * special register for the purposes of the Act, in which he shall 

register. record- 
Form 80* (a) A memorandum of every application made to the judge for the settle- 
ment of any matter by arbitration ; 

(6) A memorandum of every apx)ointment of an arbitrator made by the 
judge or by a judge of the High Court ; 

(c) A memorandum of every proceeding taken in any arbitration before 
the judge or an arbitrator prior to the award ; 

(d)A memorandum of every appointment of a medical referee by the 
judge or arbitrator, and of his report, and if he is requested to attend 
any proceeding in the arbitration, of such request and attendance ; 

(e) A memorandum of every award made by the judge, or by an arbitrator 
appointed by him ; 

(J) A copy of every certificate under sub-section 4 of Section 1 of the Act 
given by the Court, or sent to the registrar from any other court ; 

(g) A memorandum of every special case submitted to the judge, and of 
the proceedings and order thereon ; 

(Ji) A memorandimi of every judgment given by the Court of Appeal on 
any appeal ; 

(i) A copy of every memorandum sent to the registrar pursuant to 
paragraph 8 of the second schedule to the Act, and of the report (if any) 
of the medical referee annexed thereto, with a note stating whether such 
memorandum was recorded without further proof, or after inquiry, or 
by order of the judge ; 

0) If such memorandum is recorded after inquiry, a memorandum of the 
inquiries made and of the result thereof ; 

(k) If such memorandum is recorded by order of the judge, a memorandum 
of the application to the judge, and of the order made thereon ; 

(jL) A memorandum of the result of every taxation of costs under any such 
memorandum, or under any award or order ; 

(m) A memorandum of every application to rectify the register in respect 
of any memorandum, and of the proceedings and order thereon ; 

(n) A memorandum of every application to the judge or arbitrator, under 
paragraph 12 of the second schedule to the Act, to determine the amount 
of costs to be paid to a solicitor or agent, and of the proceedings and 
order thereon, and of the result of any taxation under such order ; 
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(0) A copy of every certified copy filed pursuant to Role 60 ; 

(p) A memorandmn of every proceeding taken in the Court for the stay of 

any proceedings or the enforcement of any award, order, memorandmn, 

or certificate, and of the result of such proceeding ; 
(9) A memorandum of every application to the Jndge for an order against 

insurers nnder Section 5 of the Act, and of the proceedings under such 

application, and the order made thereon ; 
(r) A memorandum of every sum paid into court and invested by the 

registrar ; 
(s) A memorandum of every application made to the Court with reference 

to any such sum, and of every order made on such application, and of 

the manner in which such sum is applied or disposed of; 
(t) A memorandum of every application for transfer, and of the order 

thereon, and the proceedings under such order ; 
(u) The like memorandum as to every matter transferred to the Court as 

would have been recorded as to such matter if it had been originally 

commenced and prosecuted in the Court ; 
(f) A memorandum of any other matter which the judge shall order to be 

recorded with reference to any matter brought into or proceeding taken 

in the Court under the Act. 

MaXUn^ how distinguUhed. 

66. Every matter brought into the Court under the Act shall be intituled Matters, 

in the matter of the Act, and shall be distinguished by a separate number in ^^J'J^*^" 
addition to the number of the plaint (if any) ; and all documents filed and ^JS^ 
subsequent proceedings taken in the Court with reference to such matter Order II. 
shall be intituled in like manner, and shall be distinguished by the same Rule 8. 
number ; and the entries made in the special register with respect to each 
such matter shall be entered together, and shall be kept separate from the 
entries with respect to any other matter. 

Forms. 

67. The forms in the Appendix, where applicable, and where they are not Forms in 
applicable forms of the like character, with such variations as the circum- Appendix or 
stances may require, may be used in proceedings under the Act. may be used 

See Tithe 
APPENDIX. Rules, 68. 

Form L 
Applioation for Arbitration by an Injured Workman with respect to the 

Compensation payable to him. 
In the County Court of holden at 

No. ofPhiint 
In the matter of the Workmen's Compensation Act, 1897. 

No. of Matter 
In the matter of an Arbitration between 
A.B. 

of (address) • 
ides(ynption) Applicant, 

and 
CD. and Co., Limited, 
of (address) 
(description) Respondentg. 
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An Arbitration nnder the Workmen's Compensation Act, 1897, is hereby 
requested between A.B. and CD. and Co., Limited, as 

to the amount of compensation payable to the said A.B. under 

the said Act, in respect of personal injury caused to the said A.B. 
by accident arising out of and in the course of his employment. 

Particulars are hereto appended \(yr annexed]. 

Particulars. 

1. Name and address of injured 
workman. 

2. Name, place of business, and 
nature of business of respondents. 

8. Nature of employment of work- 
man at time of accident, and whether 
employed under respondents or under 
contractors with them. [// employed 
under contractors who are not respond- 
«nto, name and place of business of con- 
tractors to &e stated.^ 

4. Date and place of accident, 
nature of work on which workman 
was then engaged, and nature of 
accident, and cause of injury, 

6. Nature of injury. 

6. Particulars of incapacity for 
work, whether total or partial, and 
estimated duration of incapacity. 

7. Average weekly earnings during 
the twelve months previous to the 
injury, if the workman had been so 
long employed under the same em- 
ployer, or if not, during any less period 
during which he had been so employed. 

8. Estimated average amount which 
the workman is able to earn after the 
accident 

9. Payments not being wages re- 
ceived from employer in respect of 
the injury during the period of in- 
capacity. 

10. Amount of fine (if any) under 
any enactment relating to mines or 
Victories applied for benefit of injured 
workman. 

11. Amount claimed as compensa- 
tion. 
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Pabticulabs— coiitiniied. 
12. Date of aervice of statatory | 
notice of accident on respondents, 
and whether given before workman ' 
voluntarily left the employment in , 
which he was ii^ored. \A copy 0/ 
the notice to he annexed.] I 

18. If notice not served, reason for ' 
omission to serve same. I 

The names and addresses of the applicant and his solicitor are : 

Of the Applicant, 

Of his Solicitor, 
The name and address of the respondents to be served with this applica- 
tion are : 



Dated this 


day of 
(Signed) 

tor 


Applicant. 




Applicant's Solicitor.] 



Form 2. 

Applioation/or Arbitration hy Legal Personal Representative of Deceased Work- 
man on behcdf of his Dependants^ or "by Dependants of Daseased Workman 
where no Legal Personal Representative, with respect to the Compensation 
payable in respect of the Injury to such Dependants, where Death has resulted 
from an Injury to the Workman, and the Settlement of questions as to who 
are Dependants, and the Apportionment and Application of such Com- 
pensation, 

the County Court of holden at 

No. of Phdnt 
In the matter of the Workmen's Compensation Act, 1897. 

No. of Matter 
In the matter of an Arbitration between 
RP. 

of (address) 
(description) Applicant^ 

and 
CD. and Co., Limited, 
of address) 
(description) 
and 
G.B. 

of (address) 
(description) Respondents. 

[or as the case may he: see Rvle 4]. 

An arbitration under the Workmen's Compensation Act, 1897, is hereby 
requested between E.F. , the legal personal representative of A.B., 

deceased, acting on behalf of the dependants of the said A.B. 
[or between £.F. , a dependant of A.B. , deceased] and 
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CD. and Co., Limited, , and G.B. , who claims to be a 

dependant of the said A.B. , 

[oTOAiht case may he: see Rule 4] 
with respect to the compensation payable to the dependants of the said 
A.B. under the said Act, in respect of the ii^nry caused to the 

said dependants by the death of the said A.B. , which resulted 

fh>m iigury caused to the said A.B. by accident arising out of and 

in the course of his employment, and the settlement of questions as to who 
are dependants and the apportionment and application of such compensation. 
Particulars are hereto appended [or annexed]. 

Particula-bs. 

1. Name and late address of de- 
ceased workman. 

2. Name, place of business, and 
nature of business of respondents 
from whom compensation is claimed. 

8. Nature of employment of de- 
ceased workman at time of accident, 
and whether employed under re- 
spondents or under contractors with 
them. [If employed under contractors 
toho are not tespondentSf name and 
jiace of business of contractors to be 
stated.} 

4. Date and place of accident, 
nature of work on which deceased 
workman was then engaged, and 
nature of accident, and cause of 
injury. 

5. Nature of injury to deceased 
workman, and date of death. 

6. Earnings of the deceased work- 
man during the three years next pre- 
ceding the injury, if he was so long 
in the employment of the same 
employer, and if he was not so long 
in that employment, particulars of 
his average weekly earnings during 
the period of his actual employment 
imder the said employer. 

7. Amount of weekly payments (if 
any) made to the deceased workman 
under the Act. 

8. Amount of fine (if any) under 
any enactment relating to mines 
or fiictories applied for benefit of 
deceased workman or his dependants. 
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Faetiouulbs— «on(inuedi 

9. Name and addreM of applicant 
for arbitration. 

10. Character in which applicant 
applies for arbitration, i.«. whether 
as legal personal representative of 
deceased workman or as a dependant, 
and if as a dependant, particulars 
showing how he is so. 

11. Particulars as to the dependants 
of the decea.Md workman by whom 
or on whose behalf the application 
is made, giving their names and 
addresses, and descriptions and occu- 
pations (if any), and if infants, their 
respective ages, and stating whether 
they were wholly or partially de- 
pendent on the earnings of the 
deceased workman at the time of 
his death. 

12. Particulars as to any persons 
claiming to be dependants, but as to 
whose claim a question arises, and 
who are therefore made respondents, 
with their names, addresses, and 
descriptions and occupations (if any). 

18. Particulars of amount claimed 
as compensation, and of the manner 
in which the applicant claims to 
have such amount apportioned and 
applied. 

14. Date of service of statutory 
notice of accident on respondents 
fix)ra whom comi)en8ation is claimed, 
and whether given before deceased 
workman voluntarily left the employ- 
ment in which he was ii^jured. \A 
copy ofthfi notice to he annexed.] 

15. If notice not served, reason 
for omission to serve same. 

The names and addresses of the applicant and his solicitor are : 
Of the Applicant, 
Of his Solicitor, 
The names and addresses of the respondents to be served with this 
application are : 
CD. and Co., Limited. 
G.B., 
Dated this day of 

(Signed) , Applicant. 

iOr 

Applicant's Solicitor. 
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Form 8. 

A-pplicaXiofn, for AthUraiUm as to who art Dependants, or as to the Amount 
payable to each Dependant, where the total amount Payable c» Compeyisation 
to the Dependants of a deceased Workman has been agreed or <ucertained. 

In the Comity Court of holden at 

No. of Plaint 
In the matter of the Workmen's Compensation Act, 1897, 

No. of Matter 
In the matter of an Arbitration between 
B.F. 

of (address) 
(description) AppUcant, 

and 

CD. and Co., Limited, 
of (address) 
{description) 

and 

G.H., 

of (address) 

(description) 
J.K., 

of (address) 

(description) 



L.M., 

of (address) 
(description) Bespondents. 

[or OS t%e case may he: su Rule 6]. 

An arbitration under the Workmen's Compensation Act, 1897, is hereby 

requested between E. F. , the legal personal representative of A.K 

, deceased (acting on behalf of N.O., P.R., etc., , dependants 

of the said A.B., ), and CD. and Co., Limited, and G.H., J.K., and 

L.M., , who are or claim to be dependants of the said A.B., 

[or as tlie ease may be; see Rule 5] 

to settle questions as to who are dependants of the said A. B., and as 

to the apportionment and application of the agreed [or ascertained] amount 
of compensation payable to the dependants of the said A.B. , under 

the said Act in respect of the iigury caused to the said dependants by the 
death of the said A.B. , which resulted firom ii^ury caused to the 

said A.B. by accident arising out of and in the course of his 

employment. 

Fitfticulani are hereto appended [or annexed]. 
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Pabticulabs. 

1. Name and late address of 
deceased workman. 

2. Name and plaee of business of 
employers by whom compensation 
has been paid or is payable. 

8. Date of accident to deceased 
workman, and date of death. 

4. Agreed or ascertained amount 
of compensation to be paid to de- 
pendants of deceased workman. 

6. Particulars as to whether the 
compensation money is still payable 
by the employers or has been paid by 
them, and if so, to whom, and in 
whose hands it now is. 

8. Character in which the appli- 
cant applies for arbitration, i.e. 
whether as legal personal representa- 
tive of deceased workman or as a 
dependant, and if as a dependant, 
particulars showing how he is so. 

7. Particulars as to the depend- 
ants or persons claiming to be de- 
pendants by whom or on whose behalf 
the application is made, giving their 
names and addresses, and descrip- 
tions and occupations (if any), and 
if infants, their respective ages, and 
stating whether they were or claim 
to have been wholly or partially 
dependent on the earnings of the 
deceased workman at the time of his 
death. 

8. The like particulars as to any 
dependants who are made respond- 
ents. 

[Not*.— J/ «Aere i« a XejfoZ Vtxwnal 
R^e8entativ$, and he is not ihe 
Applioamtt he mtist he made a Be- 
•pondetU.] 

9. Particilars as to any persons 
claiming to be dependants, but as to 
whose claim a question urises, and 
who are therefore made respondents, 



Digitized 



by Google 



294 WORKMEN'S COMPENSA TION RULES 

Particulars— oofUinued. 
with their names, addresses, descrip- 
tions, and occupations (if any). 

10. Particulars of the manner in 
which the applicant claims to have 
the amount of compensation appor- 
tioned and applied. 

The names and addresses of the applicant and his solicitor are : 
Of the Applicant, 
Of his Solicitor, 

The names and addresses of the respondents to be served with this 
application are : 

CD. and Co., Limited. 

G.H. 

I.K. 

L.M. 

\or as the case may he]. 

Dated this day of 

(Signed) , 

Applicant 
[Or 

Applicant's Solicitor. 



Form 4. 

Application for Arbitration hy Legal Personal BepresentaHve qf Deceased 
Workman with respect to the Compensation payable in respect of Expenses o/ 
Medical Attendance and Burial^ or by Person to whom such Expenses are 
due, where Deceased leaves no Dependants, 

In the County Court of holden at 

No. of Plaint 

In the matter of the Workmen s Compensation Act, 1897. 

No. of Matter 

In the matter of an Arbitration between 



B.P., 

of (culdress) 
(description) 

CD. and Co., Limited, 
of (addreu) 
(desoripHon) 
and 
O.H., 

ot (address) 
(deseriptUm) 



and 



Applicant, 



Bespondenti 
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An arbitration under the Workmen's Compensation Act, 1897, is hereby 
requested between E.F. and O.D. and Co., Limited, , and 

G.H. , as to the compensation payable under the said Act in 

respect of the reasonable expenses of medicid attendance on and the burial 
of A.B. , deceased, whose death resulted fh>m ii^ury caused to the 

said A.B. , by accident arising out of and in the course of hit 

employment, and the apportionment and application of such amount. 

Particulars are hereto appended \w annexed). 



Pabtioulaiml 



1. Name and late address of de- 
ceased workman. 

2. Name, place of business, and 
nature of business of respondents 
from whom compensation is claimed. 

8. Nature of employment of de- 
ceased workman at time of accident, 
and whether employed under respond- 
ents or under contractors with them. 
\IS employed wider contractori who are 
not respondetUgf name and place of 
butiruss of contractors to he itated.] 

4. Date and place of accident, nature 
of work on which deceased workman 
was then engaged, and nature of ac- 
cident, and cause of injury. 

6. Nature of injury to deceased 
worianan, and date of death, 

8. Name and address of applicant 
for arbitration. 

7. Character in which applicant 
applies for arbitration, i.e. whether 
as legal personal representative of 
deceased workman, or as a person to 
whom expenses in respect of which 
compensation is payable are due; 
and if the latter, particulars must be 
given of the circumstances under 
which the expenses are claimed to 
be due to the applicant. 

8. Particulars as to any other 
persons who claim that expenses in 
respect of which compensation is 
payable are due to them, and who are 
therefore made respondents, with 
their names and addressei. 
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Particulabs— <i(m%iwMd% 

9. Particiilars of amount claimed 
as compensation, and of the manner 
in which the applicant desires such 
amount to be apportioned and applied. 

10. Date of service of statutory 
notice of accident on respondents 
from whom compensation is claimed, 
and whether given before deceased 
workman voluntarily left the em- 
ployment in which he was injured. 
\A copy of the notice to he annexed.] 

11. If notice not served, reason 
for omission to serve same. 

The names and addresses of the applicant and his solicitor are : 
Of the Applicant, 
Of his Solicitor, 

The names and addresses of the respondents to be served with this 
application are : 

CD. and Co., Limited. 
G.H. 

Dated this day of 

(Signed) , Applicant. 

[Or 

Applicant's Solicitor.] 



Form 5. 

Applicaiion for ArUtraiion with respect to the Review, Termination^ 
Diminution, Increase, or Redemption of a Weekly Payment. 

In the County Ck)urt of holden at 

No. of Plaint 

In the matter of the Workmen's Oompensation Act, 1897. 

No. of Matter 
In the matter of an Arbitration between 
O.D. and Co., Limited, 
of {address) 
{description) Applicants, 

and 
A.B., 

of {add/ress) 

{description) Respondent 

[or as the case may be; see Act, Sched. 1, pars. 12, 18.] 
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An arbitration under the Workmen's Compensation Act, 1897, is hereby 
requested between CD. and Co., Limited, and A.B. 

Ivr a$ the case may be; see Act, Sched. 1, pars. 12, 18] 
with respect to the review and termination [or diminution, increase, or 
redemption, <u the case may he] of the weekly payment payable to the said 
A.B. under the said Act in respect of personal injury caused to the 

said A.B. by accident arising out of and in the course of his 

emplojrment. 

Particulars are hereto appended [or annexed]. 

Pabtioulabs. 

1. Name and address of injured 
workman. 

2. Name and place of business of 
employers by whom compensation is 
payable. 

8. Date and nature of accident. 

4. Date of agreement, decision, 
award, or certificate fixing weekly 
payment, amount of such payment, 
and date from which it commenced. 

6. Belief sought by applicant, 
whether termination, diminution, in- 
crease, or redemption. 

6. Grounds on which termination, 
diminution, or increase is claimed. 

The names and addresses of the applicants and their solicitor are ; 
Of the Applicants, 
Of their Solicitor, 
The name and address of the respondent to be served with this application 
are: 

Dated this day of • 

(Signed) 

Applicants 
[Or 

Applicants' Solicitor.] 



Form 6. 

Notice to Applicani of Day upon which Arbitration wiU be proceeded toUh, 

[Heading as in Bequest for Arbitration.] 

Takb Notice that the judge of this Court [or Mr. the arbitrator 

appointed by the judge of this Court] will proceed with the arbitiation in 
this matter at on the day of at the 

hour of o'clock in the noon. 

Dated this day of 

To Registrar of the Court 

Of 
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Form 7. 

NoHm to Respondent of Day upon which Arbitration vjill "be proceeded with. 

[Heading aa in Bequest for Arbitration.] 

Takk hotiob that the Judge of this Gonrt [or Mr. the arbitrator 

appointed by the judge, of this Court] will proceed with the arbitration 
applied for in the request and particulars a sealed copy of which is served 
herewith at on the day of at the hour of 

o'clock in the noon : and that if you do not attend either 

in person or by your solicitor at the time and place above mentioned such 
order will be made and proceedings taken as the judge [or arbitrator] may 
think just and expedient. 

And fturther take notice that if you wish to disclaim any interest in the 
subject matter of the arbitration, or consider that the applicant's particulars 
are in any respect inaccurate or incomplete, or desire to bring any fact or 
document to the notice of the judge [or arbitrator], or intend to rely on any 
fact, or to deny (wholly or partially) your liability to pay compensation 
under the Act, you must file with me an answer, stating your name and 
address and the name and address of your solicitor (if any), and stating that 
you disclaim any interest in the subject matter of the arbitration, or stating 
in what respect the applicant's particulars are inaccurate or incomplete, or 
stating concisely any fact or document which you desire to bring to the 
notice of the judge [or arbitrator], or on which you intend to rely, or the 
grounds on and extent to which you deny liability to pay compensation. 

Such answer, together with a copy thereof for tiie judge [or arbitrator], and 
a copy for the applicant and for each of the other respondents, must be filed 
with me ten dear days at least before the day of 

If no answer is filed, and subject to such answer, if any, the applicant's 
particulars and your liability to pay compensation will be taken to be 
admitted. 

Dated this day of 

To 
Of 

Registrar of the Court. 

Form 8. 
Answer by Bespondents. 
llBeading as in Bequest for Arbitration.] 
Take Notice— 

That the respondent, O.H., disclaims any interest in the suttject 

matter of the above arbitration. 

Or 
That the respondents, CD. and Co., Limited, state that the appli- 

cant's particulars filed in this matter are inaccurate or incomplete ia the 
following particulars : 

Or 
That the respondents, CD. and Co., Limited, desire to bring to 

the notice of the judge [or arbitrator] the following facts : 
That the applicant, A.B., refuses to submit himself to medical examination 
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M required by the respondents, CD. and Co., Limited, in accordance with 
paragraph 8 of the Ist Schednle to the said Act \w obstructs the medical 
examination required by the respondents, CD. and Ck)., Limited, in 

accordance with paragraph 8 of the 1st Schedule to the said Act] : 
\(yr as the case may he] 
Or 

That the respondents, CD. and Co., Limited, intend at the hearing of the 
arbitration to give in evidence and rely on the following facts :— 

That no notice of the alleged accident was given to the respondents as 
required by Section 2 of the said Act ; 

That the claim for compensation with respect to the alleged accident was 
not made within six months from the occurrence of the accident [or in case qf 
death, within six months of the death of the said A.B.] : 

That a scheme of compensation [benefit or insurance] for the workmen of 
the respondents, CD. and Go., Limited, in employment as 

has been duly certified by the Begistrar of Friendly Societies, and such 
certificate has not been revoked, and the said CD. and Go., Limited, 
contracted with the said A.B. by a contract which was in force at 

the date of the allied accident that the provisions of the said scheme 
should be substituted for the provisions of tiie above-mentioned Act, and 
the said CD. and Co., Limited, are consequently liable only in 

accordance with the said scheme : 

Or 

That the respondents, CD. and Co., Limited, deny their liability 

to pay compensation under the above-mentioned Act in respect of the 
injury to A.B. mentioned in the applicant's particulars, and that 

the grounds on which they deny their liability are : — 

That the employment of the said A.B. was not an employment 

to which the said Act applies ; or 

That the ii^jury to the said A.B. was not caused by accident 

arising out of and in the course of his employment ; or , 

That the injury to the said A.B. is attributable to the serious and 

wilful misconduct of the said A.B. 

That at the time of the alleged accident the said A.B. was not 

immediately employed by the respondents CD. and Co., Limited, 
but was employed by ef , a contractor with the said CD. 

and Co., Limited, in the execution by the said of work 

which was merely ancillary \or incidental] to, and was no part of or process 
in the trade or business curied on by the said CD. and Co., Limited. 
\<yr as the ease may be] 

And ftirther take notice, that the names and addresses of the said 
reispondents and their solicitors are 
of the Respondents, 

CD. and Co., Limited, 
of their Solicitors, 

. Dated this day of , 

(Signed) 

Solicitors for tiie Respondents 
To the Registrar of the Court, and CD. and Co., Limited. 

To the Applicant, A.B., and 
To the Respondents 
{ifanyt naming them). 
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FoBU 9. 

NcAii» 5y "RuipvnAtfnit Admitting Liability, and Submitting to an Award for 
PaymmJb cS a Weekly Sum, or Payi/ng Money into Court. 

[Heading as in Bequest for Arbitration.] 
Take Notice— 

That the respondents, CD. and Co., Limited, admit their liability 

to pay compensation in the aboye-mentioned matter. 

And they hereby submit to an award for payment by them to the 
applicant, A.B., of the weekly sum of snch weekly pay- 

ment to commence as firom the day of and to continue 

daring the total or partial incapacity of the said A.B. for work, or 

until the same shall be ended, diminished, increased, or redeemed in 
accordance with the provisions of the above-mentioned Act. 

And for payment by them to the said A.B. forthwith after the 

award of the amount of such weekly payments calculated from the 
day of until the first Saturday [or other usual pay day] after the date 

of the award, and for the payment thereafter of the said sum of to 

the said A.B. on Saturday [or other usual paiy day] in every week. 

[Or, And the said CD. and Co., Limited, herewith pay into Court 

the sum of £ in satisfaction of such liability.] 

Dated this day of • 

(Signed) 

Solicitors for the Respondents, 
To the Registrar of the Court, and CD. and Co., Limited. 

To the Applicant, A.B., and 

To the Respondents 

(i/anyt naming them\ 



Form 10. 

Notice of Filing of Submission to an Aumrd, 

[Title as in Bequest for Arbitration.} 
Take Notice— 

That the respondents, CD. and Co., Limited, have this day filed 

with me a notice (copy of which is sent herewith) that they admit their 
liability to pay compensation in the above-mentioned matter, and submit to 
an award for payment by them to you of the weekly sum of 

If you elect to accept such weeUy sum in satisfoction of your claim, you 
must send to the registrar of this Court, and to the said CD. and Co., 
Limited, a written notice forthwith by post, or leave such notice at 

the oflBoe of the registrar, and at the residence or place of business of the 
said CD. and Co., Limited, 

If you send such notice, the judge of this Court will, on application made 
to him, make an award directing payment of such weekly sum to you, and 
you will be liable to no further costs. 

In de&ult of laoh notice, the arbitiation will be proceeded with ; and if 
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no greater weekly payment if awarded to yoo, yon will be liable to be ordered 
to pay the costs incurred by the respondents subsequent to the receipt by 
you of this notice 

Dated this day of 

Registrar of the 
To the Applicant, A.B. Oourt 



Form 11. 
N<iiHot (^ PoymsfU into CkmrU 
[TiOe a$ i% B«qiu$t/or ArbUraiUm.} 
Take Notios— 

That the respondents, CD. and Co., Limited, have this day filed 

with me a notice that they admit their liability to pay compensation in the 
above-mentioned matter, and they hare paid into Court the sum of £ 
in satisiSsction of such liability. 

If you are willing to accept the sum so paid into Oourt in satisfsction of 
the compensation payable in the above-mentioned matter, you must send to 
the registrar of this Court, and to the said CD. and Co., Limited, and 

to the other respondents [or, where thit notice it tent to a retpondentt to the 
applicant and the other respondents], a written notice forthwith by post, or 
leave such notice at the office of the r^strar, and at the residence or place 
of business of the said CD. and Co., Limited, and at the residence or 

place of business of each of the other respondents [or of the applicant and 
each of the other respondents]. 

If you and all the other respondents [or. If you and the applicant and all 
the other respondents] send such notice, and agree as to the apportionment 
and application of the said sum of £ , the judge of this Court will, on 

application made to him, malce an award for such apportionment and 
application, and you will be liable to no ftirther costs. 

If yon and all the other respondents [or. If you and the applicant and all 
the other respondents] send such notice, but do not agree as to the appor- 
tionmont and application of the said sum of £ , the arbitration will 

be proceeded with as between you and such other respondents [or, as 
between the applicant and yourself and such other respondents]. 

In default of such notice being sent by yon and all the other respondents 
[or, by the applicant and yourself and all the other respondents], the 
arbitration will be proceeded with : and if no greater amount than the said 
sum of £ is awarded as compensation, the parties who do not send 

such notice will be liable to be ordered to pay the costs incurred by the 
respondents, CD. and Co., Limited, subsequent to the receipt by such 

parties of this notice, and also any costs incurred subsequent to the receipt 
of this notice by any parties who send notice of their willingness to accept 
the said sum of £ in satisfaction of the compensation payable in the 

above-mentioned matter. 

Datedthis dayof 

Registrar of the 
To the Applicant A.B., Court. 

[or To the Respondent O.H.] 
(or at the oate may be). 



Digitized 



by Google 



302 WORKMEN'S COMPENSA TION RULES 



Form 12. 

VotiM of Acceptance of Weekly Svm offered, or of WiUingneiS to 
accept Swm paid into Cowt, 

{Heading as in Bequest for Arbitration.} 
Take Notice - 

That the applicant, A.B. accepts the weekly sum offered by the 

respondents, CD. and Go., Limited, in satisfaction of his claim in the 

above-mentioned matter [oTy that the applicant E.F. [or, the respondent 
G.H.] is willing to accept the sum of £, paid into Court by the 

respondents, CD. and Co., Limited, in satisfaction of the com- 

pensation payable in the above-mentioned matter]. 

But the applicant [or the said respondent, G.H. ] will 

apply to the judge to include in his award an order directing the said 
respondents, CD. and Co., Limited, to pay the costs properly 

incurred by the applicant [or the said respondent G.H. ] before 

the receipt of notice of the offer of the said weekly sum [or of notice of 
payment of the said sum of £ into Court]. 

Dated this day of 

(Signed) 

Applicant^ 

or 
To the Registrar of the Court, and Respondent. 

To the Respondents, CD. and Co. Limited, and 

To the Applicant, A.B., and 

To the Respondents 
(naming them). 



Form 18. 
Notice by Respondent to Third Parties 
[Heading as in Bequest for Arbitration. 

To Mr. , of (address and description) 

Take NoTicE>-That A.B. of, etc., , has filed a request 

arbitration (a copy whereof is hereto annexed) as to the amount of com* 
pensation payable by the respondents, CD. and Co., Limited, to the 

said A.B. under the said Act in respect of personal injury caused 

to the said A.B. by accident arising out of and in the course of his 

employment. 

liie respondents, CD. and Co., Limited, claim to be indemnified 

by you against their liability to pay such compensation, on the ground that 
at the time of the injury in respect of which compensation is claimed the 
said A.B. was not immediately employed by the said CD. and Co., 

Limited, but was employed by you in the execution of work in 

respect of which the said CD. and Co., Limited, had contracted 

with you for the execution thereof, by or under youi and that yon would. 
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independently of Section 4 of the said Act, hare been liable to pay eompen- 
sation in respect wf snch ix^ory. 

\0t on the ground that the iqjnry for which compensation is claimed was 
caused under circumstances creating a l^;al liability on your part to pay 
damages in respect thereof] 

\0T (u tAe ooue may ht\. 

And take notice, that if you wish to dispute the applicant's claimas against 
the respondents, CD. and Co., Limited, you must appear before the 

judge {<»' arbitrator] at the time and place mentioned in the notice a copy of 
which is hereunto annexed. 

In default of your so appearing you will not be entitled in any future pro- 
ceedings between the respondents, CD. and Co., Limited, and 

yourself to dispute the validity of the award made in the same arbitration as 
to any matter which the judge \or arbitrator] has jurisdiction to decide in 
such arbitration as between the applicant and the respondents, O.D. and 
Co., Limited, whether such award is made by consent or otherwise. 

Dated this day of 

(Signed) CD. and Co., Limited. 

To By 

Secretary. 

of QT 

Solicitors for the Bespondents, 
CD. and Co., Limited. 



Form li. 

(L) lit coit of ApplicatUyn by Workmcm. 

[Heading a» in Bequest for Arbitration.] 

Having duly considered the matters submitted to me, I do hereby make 
my award as follows :— 

1. I order that the respondents, CD. and Co., Limited, do pay to 
the applicant, A.B., the weekly sum of as compensation 
for personal ii\jury caused to the said A.B. on the day of 

, by accident arising out of and in the course of his employment 
as a workman employed by the said CD. and Co. in [state nature 

of employment] such weekly payment to commence as trom. the day 

of , and to continue during the total or partial incapacity of the 

said A.B. for work, or until the same shall be ended, diminished, 

increased, or redeemed in accordance with the provisions of the above- 
mentioned Act. 

2. And I order that the said CD. aud Co. do forthwith pay 
to the said A.B. the sum of £ being the amount of such 
weekly payments calculated from the day of until the 

day of [the first Saturday or other usual pay day after the date of the 

atoard] and do thereafter pay the said sum of to the said A.B. 

on Saturday (pr other usual pay day) in every week. 

8. And I order that the said CD. and Co. do pay to the registrar 
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of this Court, for the use of the applicant, his costs of and incident to this 
arbitration, such costs, in default of agreement between the parties as to the 
amount thereof, to be taxed by the registrar under column of the 

scales of costs in use in the County Courts, and to be paid by the said CD. 
and Co. to the registrar within fourteen days firom the date of the 

certificate of the result of such taxation. 

Dated this day of 

Judge \w Arbitrator]. 

(ii) /n Ccue of Application by Dependants. 

{Heading as in Request for ^rbifrorfion.] 

Having duly considered the matters submitted to me, I do hereby make 
my award as follows : 

1. I order that the respondents, CD. and Co., Limited, do pay the 
sum of £ to tiie dependants of A.B., late of , deceased, 
as compensation for th« injury resulting to such dependants from the death 
of the said A.B. , which took place on the day of 
frominjury caused to the said A. B. on the day of 

by accident arising out of and in the course of his employment as a work- 
man employed by the said CD. and Co., Limited, in [<tato naXnre 

of employment}. 

2. And I declare that the persons hereinafter named are entitled to share 
in such compensation as dependants of the said A.B. , that is to say, 

J.B. the widow of the said A.B. 

and K.B. an infiEUit daughter of the said A. B. 

8. And I declare that the respondent G.B. , the father of the said 

A.B. , is not entitled to share in such compensation as a dependant 

oftheiaidA.B. 

4. And I order that the said sum of £ be apportioned between 

the said J.B. and E.B. in the proportions following, that 

is to say :— 

I apportion the sum of £ to or for the benefit of the said 

J.B., and the sum of £ to or for the benefit of the 

saidK.B. 

6. And I order that the said CD. and Co., liimited, do pay the 

said sum of £ to the applicant, E.F., the legal personal repre- 

sentative of the said A.B. [or if no legal personal representative^ to 

the registrar of this Court,] for the use of the said J.B. wiUiin 

fourteen days from the date of this award, and that the said CD. and Co., 
Limited, do within the same period pay the said sum of £ 

apportioned to or for the benefit of the said K.B. to the r^strar 

of this Court 

6. And I order that the said last-mentioned sum be invested by the 
registrar in his name in the Post OflBce Savings Bank for the benefit of the 
said K.B., and that the interest arising from such investment be 

from time to time, untU fbrther order, paid to the said J.B. to be 

by her applied for the maintenance* education, or benefit of the said K.B. 
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7. And I order that the said CD. and Co., Limited, do pay to 

the registrar of this Ck)iirt, for the use of the applicants, their costs of and 
incident to this arbitration, such costs, in default of agreement between the 
parties as to the amount thereof, to be taxed by the registrar under 
column of the scales of costs in use in the County Courts, and to be paid 
by the said CD. and Co., Limited, to the registrar within fourteen 

days from the date of the certificate of the result of such taxation. 

\AM directions (if any given) as to costs occasioned by daim of person 
claiming as a dependant whose claim is discUlowed.] 

Dated this day of 

Judge [or Arbitrator]. 

(iii) In case of Application by Person to whom Expenses of Medical 

Attendance or Burial are due. 

[Heading as in Bequest for Arbitration.] 

Having duly considered the matters submitted to me, I do hereby make 
my award as follows : — 

1. I order that the respondents, CD. and Co., Limited, do pay 
the sum of £10 for or towards the expenses of medical attendance on and the 
burial of A.B., late of , deceased, who died on the 

day of from iigury caused on the day of by accident 

arising out of and in the course of the emplojrment of the said A.B. 

as a workman employed by the said CD. and Co., Limited, in [state nature €if 

employment], 

2. And I declare that the persons hereinafter named are entitled to share 
in such compensation, that is to say : 

The applicant, E.F. , in respect of charges amounting to £ 

due to him for medical attendance on the said A.B. and the 

respondent, O.H. , in respect of charges amounting to £ due to 

him for the burial of the said A.B. 

3. And I order that the respondents, CD. and Co., Limited, do pay the 
said sum of £10 to the registrar of this Court within fourteen days from the 
date of this award, and that the said sum of £10 be apportioned between 
and paid to the said B.F. and G.H. in proportion to the amounts due to 
them respectively as aforesaid. 

4. And I order that the said CD. and Co., Limited, do pay to the registrar 
of this Court for the use of the applicant, E.F., and the respondent, G.H., 
their respective costs of and incident to this arbitration, such costs, in 
default of agreement between the parties as to the amount thereof, to be taxed 
by the registrar under cohmin of the scales of costs in use in the 
County Courts, and to be paid by the said CD. and Co., Limited, to the 
registrar within fourteen days from the date of the certificate of the result of 
such taxation. 

Dated this day of 

Judge [or Arbitrator]. 

[NotCn — The above forms will serve as guides for framing awards in other 
cases of arbitration.] 

U 
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Form 16. 
Notion of Day upon vMcK Special Case wW. ht heard. 
In the C!oant7 Court of . , bolden at 

[Headii^ as in Special Coue.] 

Takk Notice that the judge of this Court will hear the special case stated 
by Mr. , the arbitrator in the above-named matter, at % Court to be 

holden at , on the day of at the hour of 

in the noon : and that if you do not attend in person or by your 

solicitor at the place and time above mentioned, such order will be made 
and proceedings taken as the Judge may think just. 

You may obtain a copy of the case upon application at my office and upon 
prepayment of the costs of such copy. 

Dated this day of • 



To [Tli6 Applicant and JSe^pondento]. 



Registrar of the Court 



Form 16. 
Form of Memorandum under Paragraph 8 of Schedule II. 

To the Registrar of the County Court of , holden at 

In the matter of the Workmen's Compensation Act, 1897, 

and 
In the matter of an Arbitration between 
A.B. of, etc., Applicant 

and 
CD. and Co., Limited, 

of, etc. Respondents 

[ort where the matter has been decided by agreemsnt vHthMtt arbitration. 

In the matter of an Agreement between 
A.B. of, etc, 

and 
CD. and Co., Limited, 

of, etc., ]. 

Be it remembered, that on the day of personal ii^ury 

was caused to the said A.B. of, etc., who was a workman 

employed by CD. and Co., Limited, of, etc, in 

[state nature of employment] , by accident arising out of and in the 

course of his employment : 

And that on the day of the following agreement was come 

to by and between the said A.B. and the said CD. and Co., limited, 

that is to say : 

{or^ And that on the day of the following decision was given 

by a committee representative of the said CD. and Co., Limited, and 

their workmen, having power to settle matters under the above-mentioned 
Act in the case of the said CD. and Co., Limited, and their workmen; 

that is to say] : 
[or. And that on the day of the following award was made 
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and given by me, the undersigned , being an arbitrator agreed on by 

the said A. B. and the aaid CD. and Co., Limited ; that if to lay]: 

[Hierv wA &ut copy cfagrujHent^tUeUion, or award,] 

[Or, where death rewlted from the accidmt. 

Be it remembered, that on the day of personal injury 

was caused to A.B. late of deceased, who was a workman 

employed by CD. and Co., Limited, of, etc., in [state nature 

o/employment] by accident arising out of and in the course of his employ- 
ment, and that on the day of the said A.B. died as 
the result of such injury : 

And that on the day of the following agreement was 

come to by and between CB. G.B. etc, the dependants 

of the said A.B. within the meaning of the above-mentioned Act, 

and the said CD. and Co. , Limited, that is to say : 

[art And that on the day of the following decision was given 

by a committee representative of the said CD. and Co., Limited, and 

their workmen, having power to settle matters under the above-mentioned 
Act in the case of the said CD. and Co., Limited, and their work- 

men ; that is to say] : 

[or^ And that on the day of the following award was made 

and given by me, the undersigned, being an arbitrator agreed on 

by CB. O.R , etc., , the dependants of the 

said A.6. within the meaning of the above-mentioned Act, and 

the said CD. and Co., Limited, ; that is to say] : 

[Here set out aypy 0/ agreement}decieion, or award.} 

A copy of the report of Mr. , a medical referee appointed to 

report in the above-mentioned matter, is hereunto annexed [add, i/so, The 
said Mr. attended the arbitration on the day of ]. 

Ton are hereby requested to record this memorandum, pursuant to 
paragraph 8 of the second schedule to the above-mentioned Act 

Dated this day of 

[To be signed-- 

In the ease 0/ an agreement, by the parties or some or one of them, or by their 
or his solicitor on their or his behalf: 

In the case of a decision by a committee^ by the chairman and secretary on 
behalf of thie committee : 

In the case of an award, by the arbitrator.] 



Form 17. 

Inquiry as to Genuineness cf Memorandum, 

In the County Court of , holden at 

[Heading as in Memorandum.] 

Take Noticb, that a memorandum, copy of which is hereto annexed, has 
been sent to me for registration. 

Such memorandum, which appears to affect you, is not signed by yoa or 
on your behalf. 

I have therefore to request you to inform me in due course of poft^ 

1 For specimens of Agroements, see Appendix Q. 
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whether you admit the genuineness of tiie memorandum, or whether you 
dispute it, and if so, in what particulars. 

If you do not inform me in due course of post that you dispute the 
genuineness of the memorandum, it will be recorded without further inquiry, 
and will be enforceable accordingly. 

If you dispute its genuineness, it will not be recorded, except with your 
consent in writing, or by order of the judge of this Court. 

Dated this day of 

Registrar of the Court 
To 

Form 18. 
'Soiict Disputing Memorandum^ 
In the County Court of , holden at 

[Heading as in Mem^yrandumm] 

Take Notice, that the undersigned CD. and Co., of etc, 

dispute the genuineness of the memorandum sent to you for registration in 
the above-mentioned matter in the following particulars : 
[Here state particulars. ] 

Dated this day of 

CD. and Co., Limited, 
by 

Secretary, 
[Or 

Solicitors for CD. and Co., limited.] 
To 
The Registrar. 

Form 19. 

Notice that Genuineness of Memorandum is disputed.- 

[Heading as in last Form.] 

Take Notiob, that the genuineness of the memorandum in the above* 

mentioned matter left with [or sent to] me by you is disputed by of 

, a party affected by such memorandum, but who has not signed 

the same, in the following particulars : 

[Here state particulars of dispute.} 
The memorandum will therefore not be recorded, except with the consent 
in writing of the said , or by order of the judge of this Court. 

Dated this day of • 

Registrar of the Court 
To 

Form 20. 
Notice of Application for Registration of Memorandum or for Rectificaiiim of 

Register. 
In the County Court of , holden at 

[Title as in the Memorandum. ] 
Take Notice, that I intend to apply to the judge at on 

the day of , at the hour of o'clock in the 

noon [in case of notice by solicitor, on behalf of 
of for an order for the registration of th« 
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memoimndnm Mnt to the registrar in the aboye-mentioned matter [or for an 
order for the rectification of the memorandum recorded in the above- 
mentioned matter] by [<tate partieuZart qf recti/lootion applied for], 
and for consequential directions, and for costs. 

Dated this day of • 

▲pplieanl 
[Or Applicant's Solicitor.] 
To the Registrar of the Oomt 
and to 

and to Messrs* 
(hia Cor their] soUcitor8> 

FOBM 21. 

NoHee o/AppHeationfoT Determination qf Amount ofCoste under Pairagraph IS 
ofScheduUILtothcAct. 

In the Oonnt J Court of 1 holden at 

[TUU oi in Award or Mmnorandwm.] 

Takx NonoB, that I intend to apply to the Judge at 
on the day of at the hour of o'clock 

in the noon, to determine tiie amount of costs to be paid to 

me as solicitor [or agent] for you A.B. in the aboTe-mentioned 

matter ; and for an order declaring that I am 

entitled to a lien for such amount on or to deduct such amount fh>m the 
sum awarded as compensation to you the said A.B. in the above* 

mentioned matter, and for consequential directions. 

Dated this day of 

Applicant. 
To the Registrar of the Court» 
and to 
A.B. 
of 

Form 22. 
Form qf Certificate under Section 1, SvJ)-8ection 4. 

In the County Court of , holden at 

No. of plaint. 
Between 
A.B., 

ot (address) 
(description) Plaintiff 

and 
CD. and Co., Limited, 
ot (address) 
(description) , Defendants. 

And in the matter of the Worlcmen's Compensation Act, 1897. 
I hereby certify that on the day of the above-named plaintiff 

commenced the above«named action against the above*named defendants 
claiming 

\flvn state daim 0/ plaintiff in action.] 
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And that on the trial of the said action on the day of 

was determined that tiie injury in respect of which the plaintiff claimed 
damages in the said action was one for which the defendants were not liable 
in the said action, bat that such defendants would have been liable to pay 
compensation in respect of such injury under the above-mentioned Act. 

And that thereupon the said action was dismissed, but the Court, on the 
request of the plaintiff, proceeded to assess the compensation to which the 
defendants would have been liable to pay under the said Act. 

And that the Court assessed such compensation at the sum of & 
and directed [state directions given cu to payment qf compensation, a-nd dtree- 
tions, if any give^t as to oosts, and as to the deduction from the compenMtHon of 
any costs vthUih in the judgment of the Court were caused by the plaintiff bringing 
the action instead of proceeding under the Aefi. 

Bated this day of 

Registrar of the Court 

Form 2&* 
EnouHon on Avmrd or Memorandum or Certificate, 
In the County Court of , holden at 

[Tide as in Awardt Memorandum, or CertyioaU.] 

Whereas on the day of 

an award was made in the above-mentioned matter by the judge [or by 
Mr. t An arbitrator appointed 

by the judge] whereby it was ordered [state operative parts of awards 
[or whereas on the day of a memorandum 

was recorded in this Court of an agreement [or decision or award] come to 
[or given or made] in the above-mentioned matter, whereby it was agreed 
[or ordered] [itate operative parts of agreement, dmision or award} 
[or whereas on the day of a memorandum was recorded 

in this Court of a certificate given by the County Court of 
holden at to the effect that [state operative parts ofeerHficate] : 

And whereas default has been made in payment of the sum of £ 
payable by the said into Court 

[or to the said A.B.] according to the said award [or memo- 
randum or certificate]. 

These are therefore [as in ordinary executions], 

[This form to be adapted to the circumstances of the case where esceoution ie 
ordered to issue under Evle 47, paragraph (e) for costs.] 



Form 24. 

Kotiix of Application to stay Proceedings in Arbitration or suspend weddy 
Payments, under Schedule I., Paragraph 8, or Paragraph 11, and RuU 60. 

Heading as in Request for Arbitration, or Award, or Memorandum or 
Certificate [as the case may be].] 

Takb Noticb that I intend to apply to the judge [or to Mr. the 

arbitrator appointed in the above-mentioned matter] at on 

the day of at the hour of o'doclc in the noon, 

* See Form ajA In Workmen's Cumpeusation Rules, 1900, In Appendix I. 
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[on behalf of Messrs. CD. and Co., Limited, of, etc., . ] for an order 

stajing the proceedings in the above-mentioned arbitration Xw suspending 
the weekly payments awarded to yon by the above-mentioned award, w 
memorandnm or certificate] on the gronnd that you refiise to submit your- 
self to medical examination as required by me Xfyr by the said CD. and Co., 
Limited], in accordance with paragraph 3 \(yr paragraph 11] of the first 
schedule to the above-mentioned Act \(yr that you obstruct the medical 
examination required by me \w by the said CD. and Co., Limited], in 
accordance with paragraph 8 \Qfr paragraph 11] of the first schedule to the 
above-mentioned Act], and for consequential directions, and for 



Dated this day of 

To A.B., of (Signed) O.D. and Co., Limited, 

and to Messrs. by Secretary, 

his Solicitors \0r 

Solicitors for CD. and Co., Limited.] 



F0B3f 25. 
A$/SwM o» Stttnmont Q/fja.iMA Insurers under Section bqfthe Act. 
In the Coonty Court of , holden at 

[Title as in Award, Memorandum, or Certificate.] 
I,A.B. of [or I, E.P., of 

solicitor to A.B. of ] make oath and say as 

follows : 

1. On the day of an award was made 
in the above-mentioned matter by the judge [or by Mr. an 
arbitrator appointed by the Judge] whereby it was ordered [state operativs 
pa/rts o/awardl 

[or on the day of a memorandum 

was recorded in this Court of an agreement [or decision, or award, or 
certificate] come to [or given or made] in the above-mentioned matter 
whereby it was agreed [or determined or ordered] [state operative parts of 
agreement, decision, atoard, or certificoUe], 

2. The sum of £ [or a weekly payment of from 
the day of as the case may be] still remains due 
[or payable] to me [or to the said A. B. ] from or by the said CD. 
under the said award [or memorandum or certificate]. 

8. The said CD. is [or are] entitled to the sum [or weekly 

payment] of from of [insert name and 

address of insurers] n respect of the amount due [or payable] to me [or to 
the said A.B. ] as aforesaid. 

4. [Here state particulars shouH/ng that the employer has become bankrupt, or 
made a composition or arramgememU with his creditors, w, if a company, that the 
company has commefMxd to be wound up; stating, in case of an assignment, the 
names and addresses of the assignees, or in case of bankruptcy, the name and 
address of the official receiver or other trustee, or, in case of liquidation, the 
name and address of the provisional or other liquidator, so far as known to the 
deponent.] 

5. I [or the said A.B. ] claim [or claims] to have by virtue of the 
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said Act a first chaise on the sum \ot weekly payment] to which the said 
C.D. s \qt are] entitled fix>m the said (ifuvrers) as aforesaid, for the 

amount so due \(yr payable] to me \m him], and claim \<yr claims] that the 
said may be ordered to pay the said sum, or so much thereof as 

may be sufficient to satisfy the amount so due to me \oir the said A.B. ] 

into Court, to be invested or applied for my [or his] benefit \or^ in the, case qf 
a weekly paymentt that the said may be ordered to pay the said 

weekly payment to me [or him].] 
Sworn, etc 

Form 26. 

Summons to Insurers. 

In the Ck>anty Court of , holden at 

No. of plaint. 

[TUU as in Avfard, or Memorandum, or Certificate,] 

Insurers. 
[Insert here name, address, and description of Insurers.} 

Whereas [recite award, or memorandum, or certificate, as in affidavit]. 

And whereas the said A.B. has filed an affidavit in this Court* 

stating that the sum of £ [or a weekly payment of ftom the 

day of [as the case may be] still remains due [or payable] to liim from 

or by the said C.D. under the said award [or memorandum, 

or certificate] : 

And that the said C.D. is [or are] entitled to the sum [or weekly 

IMiyment] of from you in respect of the amount due or 

payable to the said A.B. as aforesaid : 

And that [Here repeat allegations in affidavU as to bankruptcy, composition, 
arrangement, or windirtg up]. 

And that the said A.B. claims by virtue of the said Act to 

have a first charge on the sum [or weekly payment] to which the said 
CD. is [or are] so entitled from you as aforesaid, and claims that 

you may be ordered to pay the said sum, or so much thereof as may be 
sufficient to satisfy the amount so due to the said A.B., into Court, to be 
invested or applied for his benefit [or, in the case of a weekly payment, that 
you may be ordered to pay the said weekly payment to him] : 

You are therefore hereby summoned to appear at a Court to be holden 
at , on the day of , at o'clock 

in the noon, to show cause why an order should not be made upon 

you for the payment into Court of the sum to which the said C.D. 
is [or are] entitled from you as aforesaid or so much thei'eof as may be 
sufficient to satisfy the amount so due to the said A.B. [or for the payment 
by you of the said weekly payment to the said A.B. ] : 

And take notice, that ftom and after the service of this summons upon 
you such sum [or weekly payment] is attached to answer the sum [or weekly 
IMiyment] payable to the said A.B. as aforesaid, and that if you 

shall pay the said sum [or weekly payment] to the said C.D. or 

otherwise dispose of the same you will be liable to be dealt with for 
contempt. 

Dated this day of 

To 
[the InMt^ersl Registrar of the Court 
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Form S7. 

Votiu to Employer or TUt Assignee^ or to Official JUceiver or TnuUe in 

Bankruptcy, or Liquidator , €ifls$ue qf Summons to Jntwrtr*. 

{Title as in Swnmont to Insurers.] 

Takb Notice, that a summons, a sealed copy of which is served herewith, 

has been issued in the above*mentioned matter, and that the judge [or 

registrar] of this Court has directed that notice of l^e issue of snch smnmoni 

shall be given to you. 

AMD FuBTHBR Takx NoTiCE, that the hearing of the said summons will 
be proceeded with at on the day of at 

o'clock in the noon, and that if yon do not attend, either in person 

or by your solicitor, at the place and time above mentioned, such order will 
be made and proceedings taken as the Judge may think fit. 
Dated this day of 

To Registrar of the Ooort 

[The Employer or hie Assignee, 

or the Official Receiver or other 

Trustee in Bankruptcy, or the 

Provisional or other lAguidator.] 

Form 28. 

Order against Insurers, 
[Title as in Summons.] 

Whereas [recite award or memorandum w certificate, as in affidavit]. 

And whereas the said A.B. having filed an affidavit [recite affidavit 

€u in summons] the said were summoned to appear before the Court 

this day and to show cause why an order should not be made on them for 
the payment into Court by them of the sum to which the said CD. 
is [or are] entitled from them as aforesaid, or so much thereof as might be 
sufficient to satisfy the amount so due to the said A.B. [or for the 

payment by them of the said weekly pajrment to the said A.B. ]. 

Now the said having f&iled to appear before the Court this day 

[or having appeared before the Court this day and failed to shew cause why 
they should not be ordered to make such payment as aforesaid] 

It is ordered that the said do within fourteen days firom the date 

of this order pay to the registrar of this Court the sum of £ to which the 
said CD. is [or are] entitled from them in respect of the amount due 

to the said A.B. under the said award [or memorandum or certificate]. 

[Or, It is ordered that the said do within fourteen days from the 

date of this order x>ay to the registrar of this Court for the use of the 
said A.B. the sum of £ , being the amount to which the said 

CD. is [or are] entitled from them in respect of the weekly sum 

payable to the said A.B. under the said award [or memorandum or 

certificate] from the day of to the day of 

And that the said do thereafter until further order pay to the 

said A.B. the weekly sum of , being the amount to which 

the said CD. is [or are] entitled from the said in respect of 

the weeldy sum payable to the said A.B. under the said a>vard 

[or memorandum or certificate]. 

[Add Directions aa t0 Investment and Application 0/ Money ordered to be paid 
into Court and as to Costs.] 
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Form 29. 
^a^cution againxt Insurert. 
In the County Court of , holden at 

[TUU as in Order against hisurers.] 
Whereas on the day of , it was ordered [reoUe operaiivB 

parts cf (n-der against insurers]. 

And whereas default has been made in payment of the sum of £ 
payable into Court under the said order [or payable to the said A.B. 
under the said order] : 
Those are therefore, etc.— [at in ordinary executUms}. 



Form 80. 

Begister. 

The Workmen's Compensation Act, 1897. 

Register. 



No. of 
Matter. 



Title. 



In the matter 
of arbitra- 
tion between 
A.B. of etc., 
Applicant, 

and 
CD. and Co., 
Limited, of, 
etc. Re- 
spondents. 



Date of 
Proceedings. 



Oct 11, 1898 

Oct. 20, 1898 

Oct. 24, 1898 

Oct. 28, 1898 
Oct. 28, 1898 

Nov. 4, 1898 

Nov. 6, 1898 

Nov. 12, 1898 
Nov. 18, 1898 

Nov. 16, 1898 



Nature. 



Request for arbitration filed, 
and copy sent to Judge. 



Appointment of Mr. 
as arbitrator. 



Copy request sent to arbi- 
trator. 

Day for arbitration fixed. 

Notice of day fixed sent to 
applicant, and notice with 
copy request sent to respond- 
ents by registered post. 

Respondents' answer filed; 
copies sent to arbitrator and 
applicant. 

Application by applicant for 
discovery; order niade. 

Respondents' affidavit filed. 

Five subpoenas issued on appll* 
cation of applicant's solicitor. 

Arbitration held ; Mr. 
appointed as medical referee 
to report; further hearing 
I adjourned. 
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No. of 
Matter. 



Title. 



In the matter 
of an agree- 
ment be- 
tween A.B., 
of 

andELF.and 
Co., Limited, 
of etc 



Date of 
Proceedings. 



Not. 38, 1898 

Dec 18, 1898 

Dec 20, 1898 
Jan. 8, 1899 
Jan. 10, 1899 
Jan. 7, 1899 



Jan. 8, 1899 
Jan. 10, 1899 
Jan. 10, 1899 

Jan. 15, 1899 

Jan. 81, 1899 

Feb. 2, 1899 
Feb. 18, 1899 
Mar. 1, 1899 



Natorc 



Report of medical referee re- 
ceived and forwarded to arbi- 
trator; notice given to the 
parties. 

Further hearing. Award made 
as follows, (enter minute of 
awardX 

Costs of applicant taxed at 
& 

£ for costs paid into 

Oonrt \(^ respondents. 

£ for costs paid to 

applicant^f solicitor. 

Memorandum of agreement as 
to compensation, signed by 
solicitor of A.B., 1^ to U 
recorded. 



Inquiry as to genuineness sent 
by post to E.F. and Co., 
Limited. 

Letter received from E.F. and 
Co., Limited, disputing genu* 
ineness. 

Notice sent to A.B.'s solicitor, 
that genuineness is disputedt 
and that Memorandum will 
not be recorded without con- 
sent in writing or E.F, and 
Co., Limited, or order of 
Judge. 

Application on behalf of A.B., 
that Memorandum be re- 
corded. 

Application hoard, and order 
made that Memorandum be 
recorded with alterations. 

Memorandum recorded as fol- 
lows [set out Memorandum]. 

Costs of A.B. taxed and allowed 
at£ 

Execution issued for costs. 

etc, etc, etc 
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We, Alfred Martineaa, Henry J. Stonori Richard Harington, William L. 
Selfe, and William Oecil Smyly, being the five Judges of the County Gonrts 
appointed for the making of Roles under Section one hundred and sixty^four 
of the Goonty Courts Act, 1888, having made the forgoing Rules of Court, 
pursuant to paragraph ten of tiie Second Schedule to the Workmen's Com- 
pensation Act, 1897, do hereby certify the same under our hands, and submit 
them to the Lord Chancellor accordingly. 

Alfrkd Martinbau. 

Henbt J. Stonor. 

Richard Harinotok. 
I Wm. L. Ssltb. 

WiLUAX Cecil Smtli. 



I allow these Rules, 
Thi 27t% o/lfay 1898. 



Halsbuby, a 



APPENDIX C 
MEDICAL REFEREES 

HOICB OFFICE MEMORANDUM, DATED 19tH APRIL 1898 

ihttiM.— The principal duty of the medical referees will be to act as the 
advisers in medical matters of the committees, arbitrators, and County Court 
judges, who are empowered to decide all questions arising in proceedings 
under the Act For this duty they will be paid by the Treasury. 

The ordinary procedure will be as follows : If, after hearing the evidence 
brought by both sides, doubt remains upon some medical point material to 
the case, the committee, arbitrator, or judge may, at their discretion, make a 
reference to the referee directing him to examine the injured workman and 
to make a written report on a specified question or questions. As a rule, the 
applicant will be required to attend the referee for examination at a time and 
place to be fixed by the referee ; but in some instances, where the workman 
is unfit to travel, it will be necessary for the referee to visit him. In all 
cases the referee will make, in the first instance, a written report, answering 
the question or questions propounded by the committee, judge or arbitrator. 
Only in cases of special difiiculty, before a County Court judge or County 
Court arbitrator, will the referee, after his written report has been considered, 
be asked to attend at a subsequent hearing to be held at a day and hour fixed 
by arrangement with him. 

There will further be some cases in which applications will be made to the 
medical referees directly by the workmen. In certain circumstances a work* 
man who is in receipt of an allowance under the Act is entitled to submit 
himself for examination to a referee for the purpose of obtaining a certificate 
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as to his condition, which will be conclnsive evidence in an arbitration under 
the Act. 

Distribution of Appointmentt.— The appointments will be made according 
to the County Court circuits, referees being appointed for each of the fifty 
five circuits into which England and Wales are divided. According to the 
circumstances of each circuit it will either be sub-divided, and one or more 
of the referees assigned to each district, or arrangements will be made by 
which the referees will take the cases arising in the circuit according to a 
fixed rota. This arrangement will not, however, be binding on the County 
Court judge or County Court arbitrator, who is left free in each case to select 
such of the referees for the circuit as he sees fit, though he will probably in 
many cases be guided by the general arrangement. 

Similar arrangements will be made for Scotland and Ireland, but the 
details are not yet settled. 

In the first instance it is probable that only one or two referees will be 
appointed for some of the circuits, the ultimate arrangement being left to be 
determined when experience shows what is the number and distribution of 
the cases arising under the Act. For the same reason all appointments made 
will, in the first instance, be provisional and subject to revision if experience 
of the working of the Act should show that any rearrangement of duties or 
of the mode of payment is required. 

Qualification.— The Secretary of State, accepting and fWly concurring in 
the recommendations of a committee appointed by him, which has examined 
the whole subject with great care, and has had the advice both of County 
Court judges and of high medical authorities, deems it essential that the 
referees should be men of independent position and high standing in their 
profession, so as to command the confidence of all parties in disputes under 
the Act; and should, moreover, have such experience of the class of 
questions arising as will enable them to decide with authority points in 
which there may be divergence of medical evidence. 

Other things being equal, preference would therefore be given to those 
holding important hospital appointments, or having had other special 
opportunities of gaining wide experience of accidents and their consequences; 
and to those who are not closely identified, by the nature of their practice 
or otherwise, with the classes affected by the Act. 

Most of the cases arising under the Act will be of a surgical character, 
and the majority of the referees must therefore be selected with special 
regard to this circumstance ; but the Secretary of State will, where necessary, 
make provision also for cases of other kinds, whether purely medical, or 
involving questions in the ophthalmic or other special branches of practice. 

The fee for the examination of a workman in receipt of an allowance, 
who submits himself voluntarily, is payable, not by the Treasury, but by 
the workman, who may be required to pay a reasonable fee before the 
examination is made. 

Applications for the appointments should be addressed to the Home 
Secretary, and should be sent under cover to the Private Secretary to the 
Secretary of State, Home Ofllce, London, bearing on the envelope the words 
'Medical Beferee,' and should state the applicant's qualifications, age, etc., 
his residence, and the County Court circuit to which he wishes to be 
attached* 
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Sched. 
(18.) 


II. 


Sched. 
(13.) 


II. 


Sched. IL 
(1.) 


Sched. 
2.) 


II. 


Sched. 
(2.) 


II. 


Sched. 
(9.) 


II. 



Form A. 



MEDICAL BEFEBEES. 
Begitlations, dated Mat 2, 1898, madb by the Secretary of State and 
THE Treasury as to the appointhemt and payment of Medical 
Beperees in England and Wales. 

I, the Bight Honourable Sir Matthew White Bidley, Baronet, one of Her 
Majesty's Principal Secretaries of State, and We, the Lords Commissioners 
of her Mi^esty's Treasury, in pursuance of the power conferred on us by the 
Workmen's Compensation Act, 1807, Schedule II., paragraph (18), hereby 
make the following regulations :— 

BtpnitiiyM, 
1. In these regulations — 

(i) 'Medical Beferee' means a legally qualified medical practitioner 
appointed by the Secretary of State for the purposes of the Work- 
men's Compensation Act, 1897. 

(ii) 'Beference' means the appointment of a medical referee by a 
committee, arbitrator, or judge to report on any matter material 
to any question arising in an arbitration under the Workmen's 
Compensation Act, 1897. 

(iii) 'Committee' means a committee representative of an employer 
and his workmen, with power to settle matters under the Work- 
men's Compensation Act, 1897, in the case of the employer and 
workmen. 

(iv) 'Agreed Arbitrator' means a single arbitrator agreed on by the 
parties to settle any matter which under the Workmen's Compensa- 
tion Act, 1897, is to be settled by arbitration. 

(v) ' Appointed Arbitrator ' means a single arbitrator appointed by the 
judge. 

(vi) * Judge ' means County Court Judge. 

(vii) The words 'district in which the case arises' mean the County 
Court district in which all the parties concerned reside, or, if they 
reside in different districts, the district in which the accident 
occurred, subject to any transfer made under rules of court. 

Conditions of Reference. 

. 2. Before making any reference, the committee, arbitrator, or judge shall 
be satisfied, after hearing all medical evidence tendered by either side, that 
such evidence is either confiicting or insufiieient on some matter which seems 
tidaterial to a question arising in the arbitration, and that it is desirable to 
obtain a report from a medical referee on such matter. 

Form, and Mods of Reference. 

8. Every reference shall be made in writing and shall state the matter on 
which the report of the medical referee is required, and the question arising 
in the arbitration to which such matter seems to be material. Such reference 
shall be in accordance with the form prescribed in the schedule to these 
regulations, or as near thereto as may be. 

The reference shall be accompanied by a general statement of the medical 
evidence given on behalf of the parties ; and if such evidence has been given 
before a committee or an agreed arbitrator, each medical witness shall sign 



Digitized 



by Google 



APPENDIX C 319 



the statement of his evidence, and may add any necessary explanation or 
correction. 

4. On making the reference to the medical referee, tlie committee, 
arbitrator, or judge shall make an order in the form prescribed in the schedule. Form B, 
directing the injured workman to submit himself for examination by the 
medical referee. Before making such order they shall inquire whether he is 

in a fit condition to travel for the purpose of examination, and if satisfied 
that he is in a fit condition they shall by the same order direct him to attend 
at such time and place as the referee may fix. 

It shall be the duty of the injured workman to obey any such order. 

If the committee, arbitrator, or judge is satisfied that the workman is not 
in a fit condition to travel, they shall so state in the reference. 

5. The reference shall be signed, if made by a committee, by the chairman 
and secretary of the committee ; if made by an agreed arbitrator, by the 
arbitrator ; if made by a judge or an appointed arbitrator, by the judge or 
arbitrator, or by the registrar of the county court in which tlie arbitration 
is pending. 

6. Where there has been a previous reference in any case, any subsequent 
reference in the same case shall, if possible, be accompanied by the previous 
report of the medical referee. 

7. Where the reference is made by a committee or agreed arbitrator, it shall 
be forwarded to the registrar of the county court of the district in which the 
case arises. 

SAvAion ofMedieal Baferee, 

8. (1) In the case of a reference by a committee or agreed arbitrator the 
medical referee shall be one of those appointed by the Secretary of State for 
tiie county court circuit which includes the district in which the case arises, 
and shaU, except as provided in Regulation 10, 

(a) If the circuit has been sub-divided and medical referees have been 
appointed for each sub-division, be one of those appointed for the 
sub-division which includes the district in which the case arises ; 
(6) If a rota has been established either for the circuit or for a sub- 
division of the circuit, be selected in accordance with the rota. 
(2) In the case of a reference by a judge or by an appointed arbitrator, the 
medical referee shall be one of those appointed by the Secretary of State for 
the circuit. 

9. It shall be competent for a committee or an agreed arUtrator, without 
naming a medical referee, to address the reference in general terms to 'one 
of the medical referees appointed by the Secretary of State for the purposes 
of the Workmen's Compensation Act, 1897.' 

10. Where there has been a previous reference in any case, any subsequent 
reference in the same case shall, if possible, be made to the same referee. 

Dviies of Registrar. 

11. (1) In the case of a reference by a committee or agreed arbitrator, the 
registrar on receiving the reference — 

(a) Shall see that the reference is in accordance with these regulations 

and if it is not shall return it for amendment ; 
(2>) Shall, if no medical referee is named in the reference, inseit the name 

of the medical referee proper to be appointed ; 
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(e) Shall, when the reference is in accordance with these regulations, 
countersign and seal it, and forward it forthwith to the medical 
referee. 
(2) In the case of a reference by a judge or an appointed arbitrator, the 
registrar of the court in which the arbitration fs pending shall sign (or 
countersign) and seal it, and forward it forthwith to the medical referee. 
Form D. 12. The registrar shall keep a record in the form prescribed in the 

schedule to l^ese regulations of all references forwarded by him, and shall 
send the same to the Secretary of State at the end of each quarter. 

13. The registrar, on receiving a report from a medical referee imder 
Regulation 17, shall forthwith file a copy at the court and transmit the 
report to the committee, arbitrator, or judge by whom the reference Avas 
made. 

If the committee, arbitrator, or judge shall direct that the parties be at 
liberty to inspect the report, the registrar shall on receiving notice of such 
direction permit such inspection to be made during office hours, and shall on 
the application and at the cost of any party furnish him with a copy of the 
report or allow him to take a copy thereof. 

14. When a medical referee attends under Regulation 19, the registrar 
shall certify in the record of references which he is required to keep under 
Regulation 12 that the attendance was at the special request of the judge or 
appointed arbitrator. 

Bxfpori of Medical Stiferee. 

15. The medical referee shall not accept any reference unless signed by the 
jndge, appointed arbitrator, or registrar, and sealed with the seal of the 
county court. 

Form G. 16. The medical referee shall, on receipt of a reference duly signed, appoint 

a time and, in cases where the injured workman is able to travel, a place for 
the examination of the workman, and shall send him notice accordingly. 

17. The medical referee shall give his report in ¥n*iting, and shall forward 
it to tht registrar from whom he received the reference. 

18. The committee, arbitrator, or judge may, by request signed and for- 
warded in the game manner as the reference, remit the report to the medical 
referee for further statement on any matter to be specified in such request. 

Personal Attendance of Medical Referee. 

19. In any case of special difficulty the judge, or appointed arbitrator, may 
require the attendance of the medical referee at any proceedings in the 
arbitration subsequent to the receipt of the report, at a date and hour to be 
arranged, and the medical referee shall attend accordingly, but this regula- 
tion shall not authorise the medical referee being called as a witness. 

Fees. 

20. The following shall be the scale of fees to be paid to the medical 
referees :— 

(i) For a first reference, to include examination of 

the injured workman and written report . 2 guineas. 

(ii) For a further statement under Regulation 18 
on any matter not covered by the original 
reference . . 1 guinea. 
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(iii) For a second or subsequent reference to the 
same referee in a further arbitration on the 
■ame case, to include examination, if necessary, 
and written report 1 guinea. 

Ov) Where a medical referee attends at the request 
of the county court Judge or appointed arbi< 
trator, for such attendance .... 8 guineas. 

(t) Where in order to examine the injured workman or to attend on the 
county court judge or arbitrator the medical referee is compelled 
to travel to a place distant more than two miles from his residence 
or such other centre as may be prescribed by the Secretary of 
State, in addition to the above fees— 5s. for each mile distant from 
such residence or centre. 

21. The medical referee shall send to the Home Office at the end of each Form E 
quarter a statement, in the form prescribed in the schedule to these regula- 
tions, of the fees due to him for the quarter under these regulations. 

22. In cases where a claim is made under Regulation 20 (v) in respect of 
an examination of an injured workman, the medical referee, in submitting 
his quarterly statement under Regulation 21, shall certify the distance of 
the place where the examination was made from his residence or other 
prescribed centre. 

23. These regulations shall come into force on the 1st day of July, 1898, 
and shall apply to Enghind and Wales. 

M. W. Ridley, 

One of Her M^Je8t3r'8 Principal 

Secretaries of State. 

H. T. Anstbutheb, 
W. H. Fisher, 
Two of the Lords Commissioners of 
Her Mi^esty's Treasury. 
2ndlfa^l89& 



Schedule. 

Form A« 

Brference to a Medical Be/eree, 

In the matter of the Workmen's Compensation Act, 1897, 

and 
In the matter of an Arbitration between — 

A.B, 

Address 

Description Applicant, 

and 
CD. 

Address 

Description ^ Bespondect, 
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(a) We, a eommittea 

representative of and 

his ^rorkmen, and empowered to arbitrate in the matter 
arising onder the Workmen's Ck>mpensation Act between 
A.B. and CD. ; 

(&) I, , an arbitrator agreed upon by 

A.B. and CD. to arbitrate in the matter arising between 
them under the Workmen's Compensation Act, 1897 ; 

(c) I, , Jndge of County Courts ; 

(d) I, , arbitrator appointed by 

a Judge of County Courts, 



As the 

case may 

be 



•Insert 
name of 
iniured 
workman. 

t Here staf e 
tlie Ibcts of 
the accident 



tained trom 
the evidence. 

t The name 
may, under 
Regulation 9, 
be left in 
blank to be 
inserted 
by the 
Begistnir. 

I Insert 
name of 
injured 
workman. 



having heard the evidence tendered by both parties, hereby certify that in 
our (or my) opinion the medical evidence given before us {or me) is conflict- 
ing (or insufficient) on a matter which seems to us (or me) to be material to a 
question arising in the above-mentioned arbitration, and that it is desirable 
to obtain a report from a medical referee on such matter, as follows :— 

(a) On the day of personal iAJury was {pr is alleged to 
have been) caused to* 

b5' accident arising out of and in the course of his employment, under the 
following circumstances :— 
t 

(b) The matter on which we are (or I am) satisfied that it is desirable to 
obtain a report is— 

(c) Such matter seems to be material to the following question arising in 
the arbitration, viz. : — 

We {or I) therefore appoint! 
one of the medical rteferees appointed by the Secretary of State for the 
purposes of the Workmen's Compensation Act, 1897, to examine the said 
I and to report to us (or me) on the matter specified above. 

A statement of the medical evidence given before us (or me) is appended. 
We are {or I am) satisfied that the said$ , who is now at 

, is in a fit condition to travel for the purpose of being 
examined, and he has been directed to attend on the referee for examination 
at such time and place as shall be fixed by tlie referee ; w does not appear to 
be in a fit condition to travel for the purpose of being examined. 
Tlie referee is requested to forward his report to— 
The Registrar, 

County Court Office, 
on or before the day of 



♦• For signs* 
tnre of judge 
or arbitrator. 



Dated this day of 

(Signed) 
«« 
or On bolialf of the Committee. 



Signature of Registrar and 
Seal of Court. 



Chairman ) . ^ 
Secretary f ^ifCimmiUee. 



A previous reference was made to a medical referee in this case on the 
, 189 , and a copy of the report then given is attached. 
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F6BM B. 
Order on injured workman to tubmit \im»tHffor eanminaMon 5y Modioal B^eree, 

(Title oi in rrferonce,) 

To A.B, AddrtMS, 

of Detcription, 

Take Noticb— 

That the Committee (or arbitrator, or judge) have (or has) appointed one of 
the medical referees under tht Workmen's Compensation Act, 1897, to 
examine you for the purposes of the above-mentioned arbitration, and to 
report to them (or him). 

Tou are hereby required to submit yourself for examination by such 
referee,* and to attend for that purpose at such time and place as may be 
fixed by him. 

Dated this day of 

(To he tigned in (he same manner as r^erence.) 

Form C. 
Kotice hy Medical Referee to injured Workman. 

Workmen's Compensatiwi Act. 1897. 
To A.B. 
I hereby give you notice that I have been appointed to examine and report 
on your case under the above-named Act, and that I propose to make such 
examination at on the day of at o'clock. 

Signed Medical Btferu. 



* Strike out 
Arom * and to 
attend 'when 
ii^ured 
workman 
does not 
appear to be 
in a fit con* 
ditionto 
travel. 



Form D. 
, Record of references to he kept by Registrar. 
County Court Circuit . District . Name of Registrar 

For quarter ended 



Knmber 

of Refer- 

ence. 


Names 

of 
Forties. 


Work- 
man'* Bm- 
ploymeut. 


Dateoo 
which 
Reference 
reoelred 
or made. 


By whom 
madel 


Whether 
workman 
directed to 
attend on 
Medical 
Referee, 
or not. 


Medical 

Referee 

appointed. 


Date and 
ntunher of 

ineame 

case, if 

any. 



















t Here say whether committee, agreed arbitrator, county court judge, or 
appointed arbitrator. Endorse- 

I hereby certify that the medical referee attcirded at , on , JJJJe oti 

with respect to reference No. , at the special request of back of fomu 
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Form E. 
Medical Utfttu's staUment offeei. 



1 




Namea 

of 
FarUea. 


Date on 
which 
Refer- 
ence re- 
ceired. 


Regiatrar 

whom 
xeceived. 


Date and 
place of 

Bxamin- 
ation. 


Date 
on 
which 
Report 
■ent. 


Date of 
attend- 
ance, if 
any, on 
Judge or 
Arbitra- 
tor. 


Amount of Vtm vnder ea<^ of the 
heading! in RegnlaUon 90. 


'A 


(!•) 


(il.) 


(Hi.) 


(iv.) 


(T.) 


1. 

2. 


A.B. 

and 
CD. 

E. P. 
and 
G.H. 


10 July 

1898. 

6 Sept. 
1898. 








, £ 


£i,tk 


<«. A 


£^d. 


£^d. 


£..d. 















Total 



£ 



t Endorse- f I hereby certify that I examined the applicant on , 

ment to be at , which is distant miles from my residence or prescribed 

made on «a„*^ • ^ 

back of ^®^*^- „. , 

statement Signed 



APPENDIX D 

RULES OF THE SUPREME COURT 

July 1898 

Order LIV. Rule 1, A. 

8. An application for the appointment of a new arbitrator nnder paragraph 
7 of the second schedule of * The Workmen's Compensation Act, 1897/ shall 
be made by summons. 
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ObdkbLVIII. Rule 20. 

^ppea2« ufufer ih* Workmen's Comptmation Act, 1897, 60 and 61 Vict, e. 87, 
* Sched, IL par, 4. 

4. The following provisions shall apply to appeals to the Conrt of Appeal 
from decisions of judges of the County Courts on questions of law under the 
Workmen's Compensation Act, 1897 :— 

(a) Every such appeal shall be by notice of motion in accordance with 
Order LIX, Bule 10 ; and such notice of motion shall be served 
and the appeal set down under Order LVIII, Rule 8, within the 
time limited by Order LIX, Rule 12. 

(6) It shall be the duty of the party appealing to apply to the judge of 
the County Court for a signed copy of the note made by him of 
any question of law raised before him, and of the facts in evidence 
in relation thereto, and of his decision thereon, and of his decision 
on the question or matter submitted to him, and to ftimish such 
copy for the use of the Court of Appeal ; and such copy shall be 
used and received at the hearing of the appeal. If such notes are 
not produced the Court of Appeal shall have power to hear and 
determine the apx>eal upon any other evidence or statement of what 
occurred before the judge of the County Conrt which the Court of 
Appeal may deem sufficient. 

(c) Order LIX, Rules 14 and 16, shall apply to any such appeal, with 

the substitution of the Court of Appeal for the High Court 

(d) Subject to the foregoing provisions, the rules for the time being in 
force with respect to appeals from the High Court to the Court of 
Appeal shall, so far as practicable, apply to and govern appeals 
under the said Act to the Court of Appeal. 

5. These rules maybe cited as the Rules of the Supreme Court, July 1898, 
or separately according to their respective headings, with reference to the 
Rules of the Supreme Court, 1883 ; and they shall come into operation on 
the 24th day of October 1898. 



APPENDIX E 

Form I. 

Notice of Injury. 

In the matter of the Workmen's Compensation Act, 1897. 
To 

Take notice that A.B. of was on the day of 

injured by an accident arising out of and in the course of his 
employment by yon, in consequence of [Here state the cause 0/ 

inQury], 

Dated the day of 10 

Signed 
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TIME TABLE 



N.B. This notice can be given either by the injured man himself, or by 
any one on his behalt 

It must give the name and address of the person iivjnred, and state in 
ordinary language the cause .of the injury and tiie date at which it was 
sustained (Sec 2 (2)). 

Form I. 
Claim for CompeTuation by Workman. 
In the matted of the Workmen's Compensation Act, 1S97. 
To 

Take notice that of claims compensation 

for injuries received by him through an accident arising out of and in the 
course of his employment by you on tiie day of 19 

of which due notice has been given you. 
He claims the sum of per week during incapacity from the 

day of W . 

Dated the day of 19 . 

Signed 

N.B. This claim for compensation can be made either by the injured work* 
man himself, or by any one on his behalf, but it must be made within six 
mouths from the date of the accident. 



APPENDIX F 



Notice of Accident. 

Claim for Compensation. 
Application for Arbitration. 

Fixing day for Arbitration. 



TiMB Tabls 

To be given as soon as practicable after 
the happening thereof, and before the 
workman has voluntarily left the employ- 
ment (Sec. 2 (1)). 

To be made within six months ttom 
occurrence of accident (Sec 2 (i)). 

To be filed at any time after claim for 
compensation has been made (PoweU v. 
Main CoUiery Co, p^42X 

Such day must be fixed so as to allow 
copies of the request and particulai-s to 
be served on the respondents at least 
fifteen clear days before the day so fixed. 
(Rule 13 (1». 



Service of copies of request and 
particnlars on Bespondents. 



When service efibcted otherwise than 
by a bailiff; a copy of document served, 
with date and mode of service endorsed 
thereon, must be delivered to the Begistrur 
withik three clear days afttr date of 
service (Rule 15 (8)X 
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Tims Table— continued. 



Answer by BetpoDdenti. 



Notice that Respondent snb- 
mits to an award, or has paid 
money into Conrt. 

Notice to parties against whom 
indemnity claimed. 



Fixing day for hearing Special 
Case. 

Memorandnm under Schedule 
II. (8). 

Proceeding for Record of 
Memorandum or Rectification of 
Register. 



Application to determine costs 
payable to solicitor or agent 
under Schedule n. (12). 



Application to stay proceedings 
before or after award on leftisal 
of workman to submit to medical 
examination under Schedule 1. 
(3) or (11). 

Appeal to Court of AppeaL 



Respondent must file his answer fen 
dear days before the day fixed for proceed- 
ing with the arbitration (Rule 17 (1)). 

Such notice must be sent to the 
Applicant by the Registrar within VmvnXy- 
f<mr "koun from the time of submission 
(Rule 18 (2)). 

Notice of claim to an indemnity to be 
filed ^e dear days before the day fixed 
for proceeding with the Arbitration (Rule 
19). 

Such day shall be fixed so as to allow 
notice to be given ten days at leatt before 
the day fixed for the hearing (Rule 80 (3)). 

Must be sent to Registrar a$ »oon a» 
may he after matter has been decided 
(Rule 88 (1)). 

Application to be made on notice in 
writing to be filed with the Registrar, 
copies of which must be served ten dear 
days at least before the hearing of the 
application (Rule 45). 

Application to be made on notice in 
writing to be filed with the Registrar, 
copies of which must be served ten dear 
days at least before the hearing of the 
application (Rule 46). 

Such application must be made on 
notice in writing to be filed with the 
Registrar, copies of which must be served 
five dear days at least before the hearing 
of the application (Rule SO), 

By notice of motion, which is an eight 
dayif notice. Appeal to be entered within 
twenty-one days from date of award (Order 
LIX Rules 10 and 12). 
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APPENDIX G 

SPECIMENS OF AGREEMENTS TO BE FILED 
UNDER SCHEDULE II. (8) 

Form 1* 

Declaration of Liability ^ where Workman earning the same wages as he/ore 
the accident. 

Memorandum of Agreement made the day of between 

A.B. of and CD. of 

Whereas the said A.B. claimed from the said CD. as compensation, in 
respect of injuries caused to him on the day of by 

accident, arising out of and in the course of his employment by the said 
CD., the weekly payment of , being 50 per cent, of the average 

weekly wages of the said A.B. 

And whereas the said CD. admitted his liability under the Workmen's 
Compensation Act, 1897, and has paid to the said A.B. such said weekly 
sums, up to and including the week ending the day of as 

compensation under the said Act. 

And whereas the said A.B. on the day of was 

again employed by the said CD. at his said works. 

And whereas the said A.B. has since the said day of 

earned and is now earning full wages at such employment. Now it is hereby 
agreed as follows, that is to say :— 

That in the event of the said A.B. hereafter being totally or partially 
incapacitated for work, or in the event of the said A.B. hereafter being 
unable to earn full wages as aforesaid, that is to say, the average weekly sum 
of in the employment of said CD., or in any other employment, 

as a result of the said injuries, the said A.B. shall be entitled to compensa- 
tion under the said Act, the amount of such compensation to be^ascertained, 
failing agreement, by arbitration under the said Act, which said compensation 
the said CD. admits his liability to pay. 

(Signed) A.B. Witness to the Signature of A.B. 
„ CD. „ „ CD. 

Form 2. 
Agreement for Payment of a Weekly Sum. 

Memorandum of Agreement made the day of between 

A.B. of and CD. of 

Whereas the said A.B. was on the day of injured by 

accident arising out of and in the course of his employment by the said CD., 
and was thereby totaily (or partially) incapacitated for work. Now it is 
hereby agreed as follows, that is to say :— 
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1. The Mid O.D. agrees to pay to the said A.B. the weekly sum of 

as compensation nnder the Workmen's Compensation Act, 1897, such weekly 
payment to commence as fh>m the day of , and to 

continue during the said A.B.'8 incapacity for work, or until such payment 
shall be ended, diminished, increased, or redeemed in accordance with the 
provisions of the said Act. 

2. The said A.B. agrees to accept such weekly payments in ftill discharge 
of the liability of the said CD. to pay compensation to him under the 
provisions of the said Act. 

Form 3. 

Agrtemeni to accept Lump Sv>m aSUr Weekly Payment* have been continued 
for Six Months, 

Memorandum of Agreement made the day of 

between A.B. of and CD. of 

Whereas the said A.B. was on the day of 

ii\jured by accident, arising out of and in the course of his employment by 
the said CD., and was thereby totally (or partiaUy) incapacitated for work. 

And whereas the said A.B. claimed from the said CD., as compensation in 
respect of his said iqjury, the weekly payment of 

And whereas the said CD. admitted his liability nnder the Workmen's 
Ck>mpensation Act, 1897, and has paid to the said A.B. such weekly sums, 
as compensation under the said Act, from the day of 

up to and including the day of , being a period 

of six months (or over six months as the case may be). 

And whereas the said CD. now desires that such weekly payment may be 
redeemed according to the provisions of the said Act. Now it is hereby 
agreed as folloif s, that is to say :— 

1. The said CD. agrees to pay to the said A.B. the sum of £ (the 
receipt whereof is hereby acknowledged by the said A.B.) as a lump sum by 
way of redemption of the said weekly payments, in full satisfaction and dis- 
charge of all claims of the said A.B. against the said CD., in respect of the 
said ii^ury. 

2. The said AB. agrees to accept such lump sum in fbll satisfaction and 
discharge of the liability of the said CD. to pay compensation to him under 
the provisions of the said Act 

(Signed) A.B. Witness to the Signature of A.B. 
CD. „ „ CD. 

Form 4. 

Agreement to accept Lump Sum where Payments have not been continued 
for Six Months. 

Memorandum of Agreement made the day of 

between A.B. of Wd CD. of 

Whereas the said A.B. was on the day of ii^nred 

by accident arising out of and in the course of his employment by the said 
CD., and was thereby totally (or partiaUy) incapacitated for work. 

And whereas the said A.B. claimed from the said CD. compensation under 
the Workmen's Compensation Act, 1897. 
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And wherws the said CD. admits his liabUity tmdex the said Act. STow 
it is hereby agreed as follows, that is to say :— 

1. The said CD. agrees to pay to the said A.B. the sum of A (the 
receipt whereof is hereby acknowledged by the said A.B.) as a lump sum in 
fall satis&ction and discharge of all claims of the said A.B. against tiie 
said CD. in respect of the said ii\Jary. 

2. The said A.B. agrees to accept such Inmpsam in full satisflH^tion and 
discharge of the liability of the said CD. to pay compensation to him under 
the provisions of the said Act. 

(Signed) A. B. Witness to the Signature of A. B. 
„ CD. „ „ CD. 

N. B.— ^ 8 to whether any agreement by a workman to accept a lump turn h^ore 
weekly payments have bun continued foi' »i* months can bind his dependants, see 
notes on pp, 82, 88. 

Form 5. 
Agreement as to Compensation payaUe to Dependants, 

Memorandum of Agreement made the day of 

be^een CD. (i,e. the employer) of , of the first part, 

B.P., O.H., etc. (i.e. all the dependants)^ of the second part, and A.B. (i.«. 
the personal representative if there is one) of , of the 

third part. 

Whereas X.T., late of . , was on the 

day of injured by accident arising out of and in the 

tonrse of his employment by the said CD, 

And whereas such ii^ury on the day of 

resulted in the death of the said X. Y. 

And whereas the said E.F., O.H., etc., are the only dependants of the 
said X. Y. within the meaning of the Workmen's Compensation Act, 1897. 

And whereas it has been agreed between the parties hereto that com* 
pensation under the said Act shall be paid by the said CD. in respect of the 
death of the said X.T. Now it is hereby agreed as follows, that is to say :— 

1. Thd said CD. shall pay to the said A.B. ({.e. if there is a personal 
representative) the sum of £ as compensation for the death of the 
said X. Y. (the receipt of which said sum the said A.B. hereby acknowledges). 

2. The said sum of £ shall be applied as follows :— 

[Here set out particulars cutothe applioation of the money,'\ 

8. The said E.F., O.H., etc., agree to accept the said sum of £ 
in ftdl satisfaction and discharge of all claims upon the said CD., in respect 
of the death of the said X. Y. 

( Signed) CD. Witness to the Signature of C D. 

„ B.F., G.H, etc „ „ E.F., G.H., etc, 

„ A.B. „ „ A.B. 

N.B.— VFTiere the dependants are irifttnts, or where cdl the dependants are not 
knovmt it would be unvHse to JUe an agreement as above. Ths employer wiU be 
wdl advised, in such cases, not to efect a settlemsnt, btU to proosed under 
Schedule I. (5) and have (he matter determined by arbitration. See note on p. 197. 
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APPENDIX H 
FOEM OF NOTICE OF APPEAL 

In the Court of Appeal 

On appeal from the Ck>unty Court of 
holden at 

In the matter of the Workmen's Compeniation Act, 1807. 

Between A.B. 

Applicant 
and 
CD. 

Bespondent 

Takk Notice that this honourable Conrt will be moved on the 
day of , or so soon thereafter as Counsel can be heard, 

by E.F. of Counsel for the above-named ApplicafU [or Rupondent^ as the 
case may be], that the award made by his Honour Judge 
on the day of in favour of tiie said CD. [or 

A.B., as the case may be], be set aside and an award made in favour of the 
said A.B. [or CD., as the case may be]. 

The following are the grounds for appeal :— 

1. That the County Court Judge was wrong in law in holding that [hert 
state point of law appealed upon, e.g, the employment of the said A.B. was 
not an emplosrment to which the Workmen's Compensation Act, 1897, 
applies]. 

2. That the County Court Judge was wrong in law in holding that [e,g. the 
said A.B. was not at the time of the accident employed on, in, or about a 
factory within the meaning of the Workmen's Compensation Act, 1897. 

Dated this day of 

(Signed) G. H. 
[Address] 
Solicitor for the above-named Applicant. 



To the above«named Bespondent, 
and to Messrs. , hU Solicitors 
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APPENDIX I 
WORKMEN'S COMPENSATION ACT, 1897 

Tht WorkiMn*$ CompensfUion RuUSj 1900. Dated November 27, 1900. 

The following additional roles shall have effect under the Workmen's 
Compensation Act, 1897. 

They may be cited as the Workmen's Compensation Rules, 1900, and shall 
be read and construed as if they were contained in the Workmen's Com- 
pensation Rules, 1898 ; and each of these rules may be cited with reference to 
those Rules by the number in square brackets set against the rule at the 
commencement thereof; and they shall come into operation on the first day 
of January one thousand nine hundred and one. 

Application for Arbitration. 
Application 1. [10a.] (1.) Where an employer on whom a claim for compensation has 
by employer, been made desires to make an application for the settlement of any matter 
by arbitration, he shall file a request for arbitration in accordance with Rule 
8, to which the workman, or the legal personal representative (if any) and 
the persons claiming to be dependants of a deceased workman, or the other 
persons (as the case may be) on whose behalf the cLiim was made shall be 
respondents. 
(2.) Particulars shall be appended or annexed to the request, containing— 
(a) A concise statement of the circumstances under which the appli- 
cation is made ; 
(Jb) A statement whether the applicant admits his liability to pay 
compensation, or denies such liability, wholly or partially, with 
(in the latter case) a statement of the grounds on and extent to 
which he denies liability. 

(c) A statement of the matters which the applicant desires to have 

settled by arbitration ; and 

(d) The full names and addresses of the respondents, and of the applicant 

and his solicitor, if the proceedings are commenced through a 
solicitor. 

Notice of Day fixed. 

Notice where 2. (1.) [14. (2).] Where the request is filed by an employer, the notices to 
employer is be served on the respondents shall be modified by the omission of the words 
applicant, therein relating to the denial or admission of liability to pay compensation. 
Form 7. (2.) [14. (3).] The words *ten clear days' shall be substituted for the 

words ' five clear days ' in Form 7 in the Appendix. 

Answer by Respondents. 
Answer 8. [17. (5).] The provisions of this rule shall, with the necessary modi- 

where fications, apply to a case in which a request for arbitration is filed by an 

employer is employer ; but a respondent who fails to file an answer shall not be taken to 
app can . ^^j^j^ the truth of any statement in the applicant's particulars in which he 

denies, wholly or partially, his liability to pay compensation. 
Submission «... 

to award or Svbmission to Awards or Payment into Court. 

^y™«»»y°to 4. [18. (7).] The provisions of this rule shall, with the necessary modi- 
employerls^ fications, apply to a case in which an employer who has filed a request for 
applicant, arbitration admits liability to pay compensation. 
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l^oiiu to Partus against vfhom Indemnity daimsd, 

5. [S2a.] The provisioiif of Rules 19 to 22 shall, with the necessary Third pftrty 
modifications, apply to a case in which an employer who has filed a reqnestP'^*^"'® 
for arbitration chiims to be entitled to indemnity over against any P^'so'i^pWeris 
not a party to the arbitration. applicant. 

Procedure on Arbitration. 

6. [24. (2).] Provided, that the burden of proof of any fkcts which are not Burden of 
admitted shall be the same, whoever the party may be by whom the reqnestproof of facts 
for arbitration is filed. notadmitted. 

Costs. 

7. [33. (l)a.] Proceedings on an arbitration shall be within Order LA.,Cost#. 
Rule 7. 

[The Rule referred to is as follows :— 

Order La. 

7. The Judge may, in his discretion, in any action under the Employer's 
Liability Act, any action or matter remitted firom the High Ck>urt, any 
action or matter commenced under the admiralty or equity jurisdiction of 
the Court, or any action of ejectment, or in which titie to any corporeal or 
incorporeal hereditaments comes in question, order that any of tiie following 
items mentioned in the scale of costs shall be allowed to the party in whose 
favour the order is made, in addition to or in substitution for, as the case may 
be, the costs to which he would otherwise be entitied, viz. items 81, 70, 86, 
and 93.1 

Proceedings under Debtors' Act, 1869, s. 5. 

8. [49a (1).] Where proceedings by way of judgment summons under Proceed- 
section 6 of the Debtors* Act, 1869, are taken against a party liable to I»ySStS"^2jt 
compensation or costs under any award, memorandum, or certificate, "whoi869 S&zi 
has made default in payment of the amount awarded, or, where payment is Vict! c 62, 
to be made by instalments, of any instalment, the County Court Rules fors. 5. 

the time being in force as to the committal of judgment debtors shall, with 
any necessary modifications, apply to such proceedings ; provided, that the 
Court shall not alter the terms or mode of pasrment of any sum to become 
payable in future under any award, memorandum, or certificate, otherwise 
than by consent, or under paragraph 12 of the second schedule to the Act. 

(2) Where the amount in payment of which default has been made is not 
payable into Court, the party applying for a judgment summons shall satisfy 
the Court, by affidavit, as to the amount in payment of which default has 
been made. 

(8) A judgment summons issued under this rule shall be according to the 
form 28a in the Appendix. 

Other Proceedings for Enforcement of Award, Memorandum, or Certificate. 

9. [495.] The County Court Rules for the time being in force as to Other pro- 
proceedings for the enforcement of or the recovery of money due under c««<iings for 
judgments or orders of the Coimty Court otherwise than by execution 01^5^*°'*^*?^ 
committal shall, with the necessary modifications, apply to proceedings fop**^*^"^*™»"®« 
the enforcement of or the recovery of money due under any award, 
memorandum, or certificate. 
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Form 23a. 
JudpMmX SttNimoiM on Awards Afemomndum, iyr Certificate. 

In the County Court of 
holden at 

^ [TiUe as in awards memoranduwit or certificate.] 

Whereas on the day of 

an award was made in the above-mentioned matter by '.the judge (or by 
Mr. , an arbitrator appointed by the Judge), 

whereby it was ordered (ttaU operative parts c/ atoard) : 
[or whereas on the day of 

a memorandum mras recorded in this Court of an agreement (or decision or 
award) come to (or given or made) in the above-mentioned matter whereby 
it was agreed (or ordered) [state operative parts of agreemetUf decisiont or 
award}: 

[or whereas on the day of 

a memorandum was recorded in this Court of a certificate given by the 
County Court of holden at 

to the effect that [state operative parts of certificate] : 
And whereas default has been made in payment of the sum of £, 
payable by you the above-named into Court (or to 

the said A.B.) according to the said award [or memorandum or certiflcate] : 

Tou the said are therefore 

hereby summoned to appear personally in this Court at (jplaoe where Court 
holden) on the day of 19 , 

at the hour of in the noon, to be examined on oath 

by the Court touching the means you have or have had since the date of 
the award (or memorandum or certiflcate) to pay the said sum, in pa3anent 
of which you have made defkult; and idso to show cause why you should 
not be committed to prison for such default. 

Dated this day of 19 . 

Registrar. 

£ s. d. 
Amount in payment of which defoult has been made . 
Cost of this summons ...... 



Total sum due 



' NoTK. —TTiis forr^ to be adapted to the circwHutances of the oaae where a 
iwnmons is issued under the County Court BuUs^ Order XXV., ItuU 145, 
agaiwt a person alleged te be a partner in or sole member cf a firm, or to he 
carrying on business in any name other than his own. If an order ofoommU- 
mcnt is made it should be according to ike Form 67 in the Appendix to the 
County Court Rules, such form being adapted to t^e case of d^auU in payment 
of an amount due under an award, m>emorandum, or certificate. 
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We, Alfred MftrtinMu, Henry J. Stonor, Sir Richard Harington, Baronet, 
William L. Selfe, and William Cecil Smyly, being the five judgea of the 
County Coorta appointed for the making of Rules nnder section one 
hundred and sixty^foor of the County Courts Act, 1888, having made the 
foregoing Bnles of Court pursuant to paragraph ten of the Second Schedule 
to the Workmen's Compensation Act, 1897, do hereby certify the same under 
our hands and submit them to the Lord Chancellor accordingly. 



I allow these Rules, 

Halsburt, C.' 
TKt llfK of November 19M. 



APPENDIX J 

EXTRACTS FROM THE FACTORY ACTS 

Definition of Factory in the Workmen's Compensation 
Act, 1897. 

* Factory has the same meaning as in the Fftetory and Workshop Acts, 1878 
to 1891, and also includes any dock, wharf, quay, warehouse, machinery, or 
plant to which any provision of the Factory Acts is applied by the Fftetory 
and Workshop Act, 1895, and every laundry worked by steam, water, or other 
mechanical power.' 

The material sections of the Acts referred to are the follow- 
ing :— 
Sections 93 and 96 of the Factory and JTorkshop Act, 
1878 (41 Fict. c. 16). 

Section 98. The expression * teitile Ikctory ' in this Act means any premises 
wherein, or within the close or curtilage of which, steam, water, or other 
mechanical power is used to move or work any machinery employed in rejiair* 
ing, manufacturing, or finishing, or in any process incident to the manufkcture 
of cotton, wool, hair, silk, flax, hemp, jute, tow, china-grass, cocoa-nut fibre, 
or ottier like material, either separately or mixed together, or mixed with 
any other material, or any fabric made thereof. 

Provided that print works, bleaching and dyeing works, lace warehouses, 
paper mills, flax scutch mills, rope works, and hat works shall not be 
deemed to be textile factories. 
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The exproBsion * non-textile foctory ' in this Act means :— 

(1.) Any works, warehouses, ftamaces, mills, foundries, or places named in 
Part One of the Fourth Schedule to this Act. 

(2.) Also any premises or places named in Part Two of the said Schedule 
wherein, or within the close or curtilage or precincts of which, steam, water, 
or other mechanical power is used in aid of the manufocturing process 
carried on there. 

(8.) Also any premises wherein, or within the close or curtilage or precincts 

of which, any manual labour is exercised by way of trade or for purposes of 

gain in or incidental to the following purposes, or any of them ; that is to say, 

(a) In or incidental to the making of any article or part of any article, or 

(&) In or incidental to the altering, repairing, ornamenting, or finishing 

of any article, or 
(c) In or incidental to the adapting for sale of any article, 
and wherein, or within the close or curtilage or precincts of which, steam, 
wftter, or other mechanical power is used in aid of the manufacturing pro> 
cess carried on there. 

The expression 'factory* in this Act means textile factory and non-textile 
factory, or either of such descriptions of factories. 

A part of a factory or workshop may for the purposes of this Act be taken 
to be a separate factory or workshop ; and a room used solely for the purpose 
of sleeping therein (see Factory and Workshop Act, 1891, sec. SI) shall not be 
deemed to form part of the factory or workshop for the purposes of this Act. 

Where a place situate within the close, curtilage, or precincts forming a 
factory or workshop is solely used for some purpose other than the manu- 
facturing process or handicraft carried on in the factory or workshop, such 
place shall not be deemed to form part of that factory or workshop for the 
purposes of this Act, but shall, if otherwise it would be a factory or work- 
shop, be deemed to be a separate factory or workshop, and be r^ulated 
accordingly.- . . 

Any premises or place shall not be excluded from the definition of a factory 
or workshop by reason only that such. premises or place are or is in the 
open air. 

This Act shall not apply to such workshops, other than bakehouses, as art 
conducted on the system of not employing any child, young person, or 
woman therein, but save as aforesaid applies to all factories and workshops 
as before defined, inclusive of factories and workshops belonging to the 
Grown ; provided that in case of any public emergency a Secretary of State 
may exempt a factory or workshop belonging to the Crown from this Act, to 
the extent and during the period named by him. 

The exercise by any child or young person in any recognised efficient 
school during a portion of the school hours of any manual labour for the 
purpose of instructing such child or young person in any art or handicraft, 
shall not be deemed to be an exercise of manual labour for the purpose of 
gain within the meaning of this Act. 

Section 96. The expression 'child* means a person under the age of 
fourteen years. 

The expression 'young person' means a person of the age of fourteen and 
under the age of eighteen yeats. 

The expression 'woman' means a woman of eighteen years of age and 
upwards. 
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The following is the Schedule above referred to : — 
Fcmth Schedule — List of Factories and tForkshops. 



Part Que. 

Non-Textile Factories. 

• (1.) 'Printworks,' that is to say, any premises in which any persons are 
employed to print figures, patterns, or designs upon any cotton, linen, 
woollen, worsted, or silken yam, or upon any woven or felted fabric not 
being paper; 

(2.) ' Bleaching and dyeing works,' that is to say, any premises in which the 
processes of bleaching, beetling, dyeing, calendering, finishing, hooking, 
lapping, and making up and packing any yam or cloth of any material, or 
the dressing or finishing of lace, or any one or more of such processes, or any 
process incidental thereto, are or is carried on ; 

(3.) * Earthenware works,' that is to say, any place in which persons work 
for hire in making or assisting in making, finishing, or assisting in finishing, 
earthenware or china (see Factory and Workshop Act, 1891, sec 88) of any 
description, except bricks and tiles not being ornamental tiles ; 

(4.) ' Lncifer match works,' that is to say, any place in which persons work 
for hire in making lucifer matches, or in miiing the chemical materials for 
making them, or in any process incidental to making lucifer matches, except 
the catting of the wood ; 

(5.) * Percussion cap works,' that is to say, any place in which persons work 
for hire in making percussion caps, or in mixing or storing the chemical 
materials for making them, or in any process incidental to making per- 
cussion caps ; 

(«.) * Cartridge works,' that is to say, any place in which persons work for 
hire in making cartridges, or in any process incidental to making cartridges, 
except the manufacture of the paper or other material that is used in making 
the cases of the cartridges ; 

(7.) ' Paper staining works,' that is to say, any place in which persons work 
Dor hire in printing a pattern in colours upon sheets of paper, either by blocks 
applied by hand, or by rollers worked by steam, water, or other mechanical 
power; 

(8.) * Fustian cutting works,' that is to say, any place in which persons 
work for hire in fUstian cutting ; 

(9.) ' Blast furnaces,' that is to say, any blast furnace or other fnmace or 
premises in or on which the process of smelting or otherwise obtaining any 
metal firom the ores is carried on ; 

(10.) * Clopper mills ' ; 

(11.) * iron mills,' that is to say, any mill, forge or other premises in or on 
which any process is carried on for converting iron into malleable iron, steel, 
or tin plate, or for otherwise making or converting steel ; 

(12.) 'Foundries,' that is to say, iron foundries, copper foundries, brass 
fteiBdries, and ot^er premises or places in which the process of founding or 

Y 
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casting any metal is carried on ; except any premises or places in which such 
process is carried on by not more than five persons, and as subsidiary to the 
repair or completion of some other work ; 

(13.) * Metal and india-rubber works,' that is to say, any premises in which 
steam, water, or other mechanical power is used for moving machinery 
employed In the manufacture of machinery, or in the manufacture of any 
article of metal not being machinery, or in the manufacture of india-rubber 
or of gutta-percha, or of articles made wholly or partially of india-rubber or 
gutta-percha ; 

(14.) * Paper mills,' that is to say, any premises in which the manufacture of 
paper is carried on ; 

(15.) ' Glass works,' that is to say, any premises in which the manufiicture 
of glass is carried on ; 

(16.) ' Tobacco foctories,* that is to say, any premises in which the manu- 
fiacture of tobacco is carried on ; 

(17.) * Letterpress printing works,' that is to say, any premises in which 
the process of letterpress printing is carried on ; 

(18.) ' Bookbinding works,' that is to say, any premises in which the process 
of bookbinding is carried on ; 

(19.) ' Flax scutch mills.* 



Part Two, 
NortrTextile Factories and Workshops. 

(20.) ' Hat works/ that is to say, any premises in'which the manu&etnre of 
hats, or any process incidental to their manufacture, is carried on ; 

(21.) *Rope works,' that is to say, any premises being a ropery, ropewalk, 
or rope work, in which is carried on the laying or twisting or other process of 
preparing or finishing the lines, twines, cords, or ropes, and in which machinery 
moved by steam, water, or other mechanical power is not used for drawing 
or spinning the fibres of flax, hemp, jute, or tow, and which has no internal 
communication with any buildings or premises joining or forming part of i 
textile factory, except such communication as is necessary for the trans- 
mission of power ; 

(22.) * Bakehouses,' that is to say, any phtces in which are baked bread, 
biscuits, or confectionery, from the baking or selling of which a profit is 
derived ; 

(28.) ' Lace warehouses,' that is to say, any premises, room, or place not 
included in bleaching and dyeing works as hereinbefore defined, in which 
persons are employed upon any manufi&cturing process or handicraft in 
relation to lace, subsequent to the making of lace upon a lace machine moved 
by steam, water, or other mechanical power ; 

(24.) * Shipbuilding yards,' that is to say, any premises in which any ships, 
boats, or vessels used in navigation are made, finished, or repaired ; 

(25.) 'Quarries,' that is to say, any place, not being a mine, in which 
persons work in getting slate, stone, coprolites, or other minerals ; 

(26.) 'Pit banks,' that is to say, any place above ground adjacent to a shaft 
of a mine, in which place the employment of women is not regulated by the 
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Coal Minef Regulation Act, 1872, or the Metalliferous Mines Regulation 
Act, 1872, whether such place does or does not form part of the mine 
within the meaning of those Acts. 



FojdUfty and fFarkshop Act, 1883 (46 and 47 Viet c. 53). 

Section 18. The expression ' white lead factory' includes every factory and 
workshop in which the manufacture of white lead is carried on. 



Cotton Oloth Factories Act, 1889 (52 and 53 Vict, c, 62). 

Section 4. The expression * cotton cloth factory' shall mean any room, 
shed, or workshop, or any part thereof, in which the weaving of cotton is 
carried on. 

Factory and Workshop Act, 1891 (54 and 55 Vict. c. 75). 

Section 38. There shall be added in line 3, sub-section (8.) of the Fourth 
Schedule of the principal Act, after 'earthenware,' the words 'or china.' 

The Factory and JForkshop Act, 1895 (58 and 59 Vict. c. 37), 

Section 23. (1.) The following provisions, namely :— 
(i) Section eighty-two of the principal Act ; 
(ii) The provisions of the Factory Acts with respect to accidents ; 
(iii) Section sixty-eight of the principal Act with respect to the powers 

of inspectors; 
(iv) Sections eight to twelve of the Act of 1891 with respect to special 

rules for dangerous employments ; and 
(v) The provisions of this Act with respect to the power to make orders 
to dangerous machines ; shall have effect as if 
(a) Every dock, wharf, quay, and warehouse, and so fur as relates 
to the process of loading or unloading therefrom or thereto^ 
all machinery and plant tised in that process ; and 
(h) Any premises on which machinery worked by steam, water, or 
other mechanical power is temporarily used for the purpose of 
the construction of a building or any structural work in 
connection with a building ; 
were included in the word fEustory, and the purpose for which 
the machinery is used were a manufacturing process, and as if the 
person who by himself, his agents, or workmen temporarily uses 
any such machinery for the before-mentioned purpose were the 
occupier of the said premises ; and for the purpose of the enforcement 
of those sections the person having the actual use or occupation of 
a dock, wharf, quay, or warehouse, or of any premises within the 
same or forming i)art thereof, and the person so using any such 
machinery shall be deemed to be the occupier of a factory. 
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(2.) The proTisions of this Act with respect to notice of accidentB and the 
formal investigation of accidents shall have effect as if— 

Any building which exceeds thirty feet in height, and which is being 

constructed or repaired by means of a scaffolding ; and 
Any building which exceeds thirty feet in height, and in which more 
than twenty persons, not being domestic servants, are employed for 
wages; 
were included in the word ' factory,' and as if, in the first case, the employer 
of the persons engaged in such construction or repair, and, in the second 
case, the occupier of the building, were the occupier of a factory. 

The following are the material parts of such sections of the 
Factory Acts as are applied to docks, etc., by this section : — 

(i) Section 82 of the principal Act (i.e. Act of 1878). 

If any person is killed or suffers any bodily injury in consequence of the 
occupier of a factory having neglected to fence any machinery required by 
or in pursuance of this Act to be securely fenced, or having neglected to 
maintain such fencing, or in consequence of the occupier of a factory or 
workshop having neglected to fence any vat, pan, or other structure required 
by or in pursuance of this Act to be securely fenced, or having n^lected to 
maintain such fencing, the occupier of the factory or workshop shall be 
liable to a fine not exceeding one hundred pounds, the whole or any part of 
which may be applied for the benefit of the injured person or his fiimily, or 
otherwise as a Secretary of State determines : 

Provided that the occupier of a factory shall not be liable to a fine under 
this section, if an information against him for not fencing the part of the 
machinery, or the vat, pan, or other structure by which the death or bodily 
injury was inflicted, has been heard and dismissed previous to the time when 
the death or bodily injury was inflicted. 



(ii) The provisions of the Factory Acts vMh respect to 
accidents. 

(a) Sectimh 22 (3.) of the Factory and JForkshop Act, 1891 
(54 and 55 Fi^t. c. 75). 

Where a death has occurred by accident in any factory or workshop, the 
coroner shall forthwith advise the district inspector under this Act of the 
time and place of the holding of the inquest, and at such inquest any relative 
of any person whose death may have been caused by the accident with 
respect to which the inquest is being held, and any inspector under the 
principal Act, and the occupier of the factory or workshop in which the 
accident occurred, and any person appointed by the order in writing of the 
mivjority of the workpeople employed in the said factory or workshop shall 
be at liberty to attend and examine any witness either in person or by his 
counsel, solicitor, or agent, subject nevertheless to the order of the coroner. 
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(b) Sections 18-21 of the Factory and Workshop Act, 1895 
(58 and 59 Fict. c. 37). 

Section 18. (1.) Where there occurs in a factory or workshop any accident 
which either — 

(a) Causes loss of life to a person employed in the fkctory or in the 

workshop; or 
(jb) Oauses to any person employed in the fiustory or workshop such 
bodily injury as to prevent him on any one of the three working 
days next after the occurrence of the accident from being employed 
for five hours on his ordinary work, 
written notice shall forthwith be sent to the inspector for the district. 

(2.) If the accident causes loss of life, or is produced either byimachinery 
moved by steam, water, or other mechanical power, or through a vat, pan, or 
other structure filled with hot liquid or molten metal, or other substance, or 
by explosion or escape of gas, steam, or metal, then, unless notice thereof is 
required by section sixty-three of the Explosives Act, 1875, to be sent to a 
Government inspector, notice thereof shall forthwith be sent to the certify- 
ing surgeon of the district 

(8.) The notice shall state thejresidence of the person killed or ii^jured, and 
the place to which he has been removed. 

(4.) If any notice required by this section to be sent with respect to an 
accident in a factory or workshop is not so sent, the occupier of the factory 
or workshop shall be liable to a fine not exceeding five pounds. 

(5.) If any accident to which this section applies occurs to a person 
employed in an iron mill or blast ftimaee, or other foctory or workshop, 
where the occupier is not the actual employer of the person killed or injured, 
the actual employer shall immediately report the same to the occupier, and 
in default shall be liable to a fine not exceeding five pounds. 

(6.) This section shall extend to workshops conducted on the system of not 
employing any child, young person, or woman therein. 

Section 19. Where a death has occurred by accident in any fiictory or work- 
shop, the coroner shall adjourn the inquest, unless an inspector or some 
person on behalf of a Secretary of State is present to watch the proceedings, 
and shall at least four days before holding the adjourned inquest send to the 
inspector notice in writing of the time and place of holding the adjourned 
inquest : 

Provided that if the accident has not occasioned the death of more than 
one person, and the coroner has sent to the inspector notice of the time and 
place of holding the inquest at such time as to reach the inspector not less 
than twenty-four hours before the time of holding the same, it shall not be 
imperative on him to adjourn the inquest in pursuance of this section if the 
majority of the jury think it unnecessary so to ac^oum. 

Section 20. (1.) Every occupier of a factory or workshop shall keep a register 
of accidents, and shall enter therein every accident occurring in the factory or 
workshop of which notice is required by the Factory Acts within one week 
after the occurrence of the accident, and this register shall be at all times 
open to inspection by the inspector and by the certifying surgeon for the 
district. 
(2.) If any occupier of a factory or workshop makes de&ult in complying 
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with the requirements of this section, he shall he liable on sunmaiy con* 
Yiction to a fine not exceeding ten pounds. 

StxXiMi, 31. (I.) Where it appears to the Secretary of State that a formal inves- 
tigation of any accident occurring in a factory or workshop and its causes and 
circumstances is expedient, the Secretary of State may direct that such an 
Investigation be held, and with respect to any such investigation the pro- 
visions of sections forty-five and forty-six of the Coal Mines Regulation Act, 
1887, shall have effect, except that references to the said Act in the said 
section forty-five shall be construed as references to the Factory Acts. 

(2.) This section shall extend to workshops conducted on the system*of not 
employing any child, young person, or woman therein. 

(iii) Sedion 68 of the Factory and Workshop Act, 1878 
(41 Fict. c. 16). 

An inspector under this Act shall, for the purpose of the execution of this 
Act, have power to do all or any of the following things, namely :— 

(1.) To enter, inspect, and examine at all reasonable times by day and 
night a factory and a workshop and every part thereof when he has 
reasonable cause to believe that any person is employed therein, 
and to enter by day apy place which he has reasonable cause to 
believe to be a factory or workshop ; and 

(2.) To take with him in either case a constable into a factory in which 
he has reasonable cause to apprehend any serious obstruction in the 
execution of his duty : and 

(3.) To require the production of the registers, certificates, notices, and 
documents kept in pursuance of this Act, and to inspect, examine, 
and copy the same ; and 

(4.) To make such examination and inquiry as may be necessary to 
ascertain whether the enactments for the time being in force relating 
to public health and the enactments of this Act are complied with, 
so far as respects the factory or workshop and the persons employed 
therein ; and 

(5.) To enter any school in which he has reasonable cause to believe that 
children employed in a factory or workshop are for the time being 
educated ; and 

(6.) To examine either alone or in the presence of any other person, as he 
thinks fit, with respect to matters under this Act, every person 
whom he finds in a factory or workshop, or such a school as afore- 
said, or whom he has reasonable cause to believe to be or to have 
been within the preceding two months employed in a factory or 
workshop, and to require such person to be so examined and to sign 
a declaration of the truth of the matters respecting which he is so 
examined; and 

(7.) To exercise such other powers as may be necessary for carrying this 

Act into effest. 

The occupier of every factory and workshop, his agents and servants, shall 

ftimish the means required by an inspector as necessary for an entry, 

inspection, examination, inquiry, or the exercise of his powers under this 

Act in relation to such factory and workshop. 
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Every person who wilfully delays an inspector in the exercise of an 
power under this section, or who fails to comply with a requisition of an 
inspector in pursuance of this section, or to produce any certificate or 
document which he is required by or in pursuance of this Act to produce, or 
who conceals or prevents a child, young person, or woman firom appearing 
before or being examined by an inspector, or attempts so to conceal or 
prevent a child, young person, or woman, shall be deemed to obstruct an 
inspector in the execution of his duties under this Act : Provided always, 
that no one shall be required under this section to answer any question or to 
give any evidence tending to criminate himself. 

Where an inspector is obstructed in the execution of his duties under this 
Act, the person obstructing him shall be liable to a fine not exceeding five 
pounds ; and where an in8i>ector is so obstructed in a factory or workshop, 
the occupier of that factory or workshop shall be liable to a fine not exceed- 
ing five, or where the ofTence is committed at night, twenty pounds ; and 
where an inspector is so obstructed in a factory or workshop within the 
meaning of section sixteen of this Act, the occupier shall be liable to a fine 
not exceeding one, or where the offence is committed at night, five pounds. 

(iv) Sections S to 12 of the Factory and Workshop Act, 
1891 (54 and 55 Vict, c. 75). 

Section 8. (1.) Where the Secretary of State certifies that in his opinion any 
machinery or process or particular description of manual labour used in a 
factory or workshop (other than a domestic workshop), is dangerous or 
injurious to health, or dangerous to life or limb, either generally or in the 
case of women, children, or any other class of persons, or that the provision 
for the admission of fresh air is not sufScient, or that the quantity of dust 
generated or inhaled in any factory or workshop is dangerous or injurious to 
health, the chief insx>ector may serve on the occupier of the factory or work- 
shop a notice in writing, either proposing such special rules, or requiring the 
adoption of such special measures as appear to the chief inspector to be 
reasonably practicable, and to meet the necessities of the case. 

(2.) Unless within twenty-one days after receipt of the notice the occupier 
serves on the chief inspector a notice in writing that he objects to the rules 
or requirement, the rule shall be established, or, as the case may be, the 
requirement shall be observed. 

(3.) If the notice of objection suggests any modification of the rules or 
requirement, the Secretary of State shall consider the suggestion and may 
assent thereto with or without any further modification which may be agreed 
on between the Secretary of State and the occupier, and thereupon the rules 
shall be established, or, as the case may be, the requirement shall be 
observed, subject to such modification. 

Sub-section (4.) provides that matters in difference between the Secretary 
of State and the occupier shall be referred to arbitration. 

The remaining sub-sections are immaterial as far as the Workmen's Com- 
pensation Act is concerned. 

Section 9. (1.) If any person who is bound to observe any special rules estab- 
lished for any factory or workshop under this Act acts in contravention of, 
or fails to comply with, any such special rule, he shall be liable on summary 
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conviction to a fine not exceeding two pounds; and the occupier of tbe 
fiustory or workshop shall also be liable on sumnuury conviction to a fine not 
exceeding ten pounds, unless he proves that he had taken all reasonable 
means, by publishing, and to the best of his power enforcing, the roles to 
prevent the contravention or non-compliance. 

(2.) A factory or workshop in which there is a contravention of any 
requirement made under this Act shall be deemed not to be kept in eon- 
formity with the principal Act 

5«cMon 10. (1.) Alter special rules are established under this Act in any fac- 
tory or workshop, the Secretary of State may from time to time propose to the 
occupier of the factory or workshop any amendment of the rules or any new 
rules ; and the provisions of this Act with respect to the original rules shall 
apply to all such amendments and new rules in like manner, as nearly as may 
be, as they apply to the original rules. 

(2.) The occupier of any Ikctory or workshop in which special roles are 
established, may from time to time propose in writing to the chief inspector, 
with the approval of the Secretary of State, any amendment of the roles or 
any new rules, and the provisions of this Act with respect to a suggestion of 
an occupier for modifying the special rules proposed by a chief inspector 
shall apply to all such amendments and new rules in like manner, as nearly 
as may be, as they apply to such a suggestion. 

■Section 11. (1.) Printed copies of all special rules for the time being in force 
under this Act in any factory or workshop shall be kept posted up in legible 
oharacters in conspicuous places in the factory or workshop where they may 
be conveniently read by the persons employed. In a factory or workshop 
in Wales or Monmouthshire the rules shall be posted up in the Welsh 
language also. 

(2.) A printed copy of all such rules shall be given by the occupier to any 
person affected thereby on his or her application. 

(3.) If the occupier of any factory or workshop fails to comply with any 
provision of this section, he shall be liable on summary conviction to a fine 
not exceeding ten pounds. 

(4.) Every person who pulls down, ii\}ures, or defaces any special rules when 
posted up in pursuance of this Act, or any notice posted up in pursuance of 
the special rules, shall be liable on summary conviction to a fine not 
exceeding five pounds. 

Stdtitm. 12. An inspector shall, when required, certify a copy which is shown 
to his satisfaction to be a true copy of any special rules for the time being 
established under this Act for any factory or workshop, and a- copy so 
certified shall be evidence (but not to the exclusion of other proof) of those 
special rules, and of the fact that they are duly established under this Act 

(v) Sedi(m 4 of the Factory and Workshop Aet^ 1895 
(58 and 59 Fict. c. 37). 

Section 4. (1.) A court of summary jurisdiction may, on complaint by an 
inspector, and on being satisfied that any machine used in a fkctory or work- 
shop is in such a condition that it cannot be used without danger to life or 
limb, by order prohibit the machine from being used, or, if it is cq^ble of 
repair or alteration, from being used untU it is duly repaired or altered. 
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(2.) Where a complaint has been made under thia section, the court or a 
justice may, on application tx parte hy the inspector, and on receiving 
evidence that the use of any such machine involves imminent danger to life, 
make an interim order prohibiting, either absolutely or suliject to conditions, 
the use of the machine until the earliest opportunity for hearing and 
determining the complaint. 

(8.) If there is any contravention of an order under this section, the person 
entitled to control the use of the machine shall be liable to a fine not exceed- 
ing forty shillings a day during such contravention. 
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ADDENDUM 

CBRTmCATB OF MEDICAL REFEBEE CONCLUSIVS.— Is the 

certificate of the Medical Beferee conclusive evidence only as 
to the actual condition of the workman, or is it also conclusive 
on the question whether that condition is due to the injury ? 
This point came before the Court of Session in The Boose 
Spimiing Company^ Ltd, v. M^Avan (38 S.L.R. 772). A 
workman in receipt of weekly payments under the Act was 
required by his employers to submit himself for a medical 
examination, which he did. Being dissatisfied with the 
certificate given, he afterwards submitted himself to a Medical 
Referee, whose report stated that he had recovered from his in- 
juries, that he would probably never be capable for hard manual 
labour, but only for light employment, but that this disability 
was not connected with his injuries. In an application by the 
employers for an order terminating the weekly payments, it 
was held (Lord Young dissenting) that the certificate of the 
Medical Eeferee was conclusive evidence, not only as to the 
condition of the injured workman, but as to the question 
whether his condition was due to the accident or to other 
causes ; that consequently the workman here must be held to 
have recovered from his injuries, and that the Arbitrator was 
bound in respect of the certificate to make an order terminating 
the weekly payments. See Schedule I. (11.) at p. 200. 
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employment must be on, in, or about specified under- 
takings, 89 

no definition of, 91 

a geographical expression, 91 

whether accident happened, question of fact, . . 89-92 

a factory, 90 

a mine, 92, 143 

an engineering work, 92, 147 

machinery used for unloading, 93, 122 

a railway, 112, 113 

a wharf, 132 

a warehouse, 133 

Acceptance of Compensation. 

when binding, 23, 24, 32 

debars workman from claiming damages, ... 24 

on submission to award, 267 

form of, .... 302 

on payment into court, 268 

form of, 302 

Accident. 

injury must be caused by, 1 

no definition of, 1 

something fortuitous and unexpected, ... 1 

cases upon, ......... 1-7 

injury from over-exertion not caused by, ... 2 

noxious gases not caused by, ... 6 

every, not within Act, 7 

must it be caused by external event ? . . 4 

must arise out of and in course of employment, . 7-15 

meaning of this, 8 

onus of proving it on applicant, 8 

slight evidence raises presumption, .... 8 
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Aooident— Con^ntted 
from act done for workman's pleasure, 

in disobedience to orders, . 
on emergency, 
before day's work begun, .... 
after day's work over, .... 
when applicant under no duty to respondents, 
result of voluntary act, .... 

serious and wilful misconduct, 
in place not under employer's control, 
happening on other person's premises, 
must disable for two weeks, 
accelerating death, 

disease, . 
notice of, must be given, . 

must contain particulars, 
employer liable for, apart from negligence, 

Aotlon for damages against emidoyer. 
workman has option of, or proceeding under Act, 

cannot do both, 

concurrent with claim for compensation, . 
if unsuccessful, compensation may be awarded, 
certificate of award, . 

form of, 
costs of unsuccessful, . . . 
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Aotlon for d&mages against stranger, 
workman has option of, or proceeding under Act, 

cannot obtain damages and compensation, 
if unsuccessful, workman may claim compensation. 

Admission of liability. Set Submission, 
estops defence that claim is out of time, . 
weekly payments alone not an, . 
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83 
85 

46 

47 



Agreed Arbitrator, 
arbitration before, .... 
how far rules affect, ... 
under certain disadvantages, 

powers of, 

must register memorandum of award, 
form of memorandum, 
may submit question of law, 
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Agreed Arbitrator— Con^tnuee^ 
discretion of, m to costs, . 
can state special case. 
Agreement. 

what questions may be settled by, 
as to compensation, .... 
debars further proceedings, 
memorandum of, to be filed, 
form of, . 
how enforced, . 
authentication of, 
proceeding thereon, 
for payment of weekly sums, 
lump sum, . 

specimens of, 

Agrieulture. 

application of Act to workmen in, 
definition of, 
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221 
215 

31 

32,33 

3033 

31,224 

306 

226 

276 

276, 277 

31 

32 

328 



97 

76 
7678 



236 
237,238 

Agricnltoral work, 
what it embraces, 238 

Alteration, 
of a building, amounts to construction or repair, 

Ancllltry or incidental to. 

meaning of, 

cases upon, 

Answer by Respondents. 

means of raising defence, 266 

time for filing, 266 

must contain all intended defences, .... 267 

when none filed, 26< 

form of, 298 

AppeaL 
under Act, to Court of Appeal, .... 218, 219 

to House of Lords, 219 

no, from Court of Session, . 219, 235 

Divisional Court, 219 

where no right of, 219 

from Judge, on question of law, .... 218 

Arbitrator by way of Special Case, ... 218 

by notice of motion, 218 
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Appeal — Comlinvjed page 

notice of, form of, 331 

time for entering, 219 

procedure on, 275 

special rules as to, . 325 

security for costs on, 219 

Appearance. 

of parties at arbitration, 221, 274 

Applicant for Arbitration, 
corresponds to plaintifif in action, .... 260 

may be more than one, 261 

who may be, 261, 262 

when illiterate, 264 

employer as, 46, 332 

Application, 
for arbitration. See, Application for Arbitration, 
of compensation allotted to dependants, 
to stay proceedings, . 

form of, 
for record of memorandum, 

form of, 
against insurers, . . , 

forms with reference to, 
for review or redemption of award, form of. 



Application for Arbitration. 

differs from claim for compensation, 

how made, 

in what court to be made, 

joinder of applicants in, 

by whom made, . . .40, 

when applicant illiterate, . 

form of, by injured workmen, 

legal personal representative, 
employer, 
by dependants when amount agreed upon, 
form of, as to who are dependants, . 
on claim for medical attendance, 

form of, 
must contain certain particulars, 
necessary particulars of. Stt Forms 1-5, 



163, 



261, 



197 

265, 279 

310 

277 

308 

279-282 

311-314 

296 

41-45 

263, 332 
227 
261 

262,332 
264 
287 
289 
332 

197, 262 
292 
262 
294 
263 

287-297 



Digitized 



by Google 



INDEX 351 

Application for Arbitration— Conetnt^ec^ page 

copies of, to be left with Registrar, .... 264 

may be made any time after claim for compensation, 41-45 

by employer if workman delays, 45, 46, 332 

Apprentice. 

comes within Act, 150 

Arbitration. 

questions subject of, . 33, 85 

cannot be held unless dispute arises, ... 30 

concurrent with action, 23 

by a Committee. Set Committee, 
by agreed Arbitrator. Bejt Agreed Arbitrator, 
by County Court Judge. Stt County Court Judge, 
by Arbitrator appointed by him. Stt Arbitrator ap- 
pointed by County Court Judge. 
Arbitration Act not applicable to, . . . 217, 218 

appearance of parties in, 221, 274 

costs of, in discretion of Arbitrator, .... 221 
to be taxed in default of agreement, 223, 274 

limit as to, 222 

parties to, 260 

application for. 6^ee Application for Arbitration. 

fixing time and place for, 264 

notices of same to be served, 264 

stay of proceedings in, 265, 279 

when more than one, selection of test case, . . 265 

on submissionto award or payment into court, . 267*269 

procedure on, before Judge, .... 215, 270 

before Arbitrator appointed by him, 216, 272 

transfer of proceedings in, 227, 284 

answer by respondents in, 266, 267 

Arbitration Act, 1889. 
. does not apply to arbitrations under Act, . . 217, 218 

Arbitrator, 
no jurisdiction unless dispute arises, ... 30 

County Court Judge as. ^ee County Court Judge. 
Committee as. ^ee Committee, 
appointed by County Court Judge. See Arbitrator 

appointed by County Court Judge, 
agreed. Sejt Agreed Arbitrator. 
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Arbitrator appointed by County Court Jndgo. paok 

appointment of, 212, 216, 271 

must be approved by Lord Chancellor, , 216 

has powers of County Court Judge, .... 216 

subject to rules, 217 

duties of, 217,228 

payment of, 212, 217 

appointment of new, 224 

refusal or inability of, to act, .... 217, 224 
no appeal from, except by Special Case, . . 218 

may submit question of law, v . . . 218, 273 

procedure before, 272 

subsequent arbitration in matter settled by, . 273 

may call in medical referee, ..... 233 

may award costs, 221 

may deduct costs from compensation, . 230 

Attributable. Se^ Serious and wllftQ misconduct. 

Average wee^ earnings, 
compensation calculated upon, .... 165, 172 
to ascertain, regard only had to actual earnings, . 185 
where weekly hiring, .••... 186 

how arrived at, 169, 179-185 

where break in employment, .... 169, 179 
calculated upon continuous employment only, . 179 

cases on, 169, 170, 175, 179-186 

when employment for less than two weeks, . . 185 

Award, 
by Committee, registration of, . . . . 213, 225 

form of, 306 

by Agreed Arbitrator, registration of, . . 215, 225 

form of, 306 

of costs by Agreed Arbitrator, . . . . • 275 

registration of, procedure on, 276 

enforcement of , . . . . 225, 226, 271, 279, 333 

by judgment summons, . . 226, 333 



by execution, 
of nominal sum, 
submission to, . 

form of, 
error in, . 



form of. 
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189 
267 
300 
271 
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Award — Continued paob 

not final, 203,204 

may be reviewed or redeemed, .... 203, 204 

proceedings subsequent to, ... . 72, 273 

of indemnity against third party, ... 73, 270 

Bakehonsa. 

when factory within Act, 116 

Bankmptoy of Bmi»loyer. 

compensation in case of, 79, 81, 82 

payable by insurers, . . 79, 81, 82 

Barmaid, 

in station refreshment-room not within Act, 112 

Bastard, 

not a dependant within Act, 155 

Blast fomaces. 

factories within Act, 116 

Bleaching and dyeing works, 

factories within Act, 116 

Bookbinding works. 

factories within Act, 116 

Buildings. 

to which Act applies, 94 

three classes of, within Act, 95 

construction or repair of, 97 

meaning of, ... 97, 98 

painting may be, 99 

alteration is, . . . 98 

cases upon, . 97-100 

height of, 95 

how measured, 95, 96 

internal communication between, .... 97 

must exceed thirty feet at time of accident, 97 

being demolished, 109 

on which machinery is used, 110 

no limit as to height of these, 95 

undertakers in case of, 110 

Burial expenses, 

when compensation payable for, .... 172 

to whom due, 172 

Z 
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Burial expenses — Con^tnuee? page 

form of application for, 294 

award of, 305 

limit as to, 166, 172 

CanaL 
construction of, an engineering work, . 145 

s 

Cartridge works. 
factories within Act, 116 

Certificate of Compensation. 

when necessary, 35, 38 

has force of an award, 35, 38 

form of, 309 

Certificate of Medical Referee. Stt Medical Referee. 

Certificate of SiOieme of Compensation. Se/t SiOieme of 
Compensation. 

China works, 
factories within Act, 116 

CiTll Service, 
employment in, subject to Act, .... 162 
Treasury scheme certified, 163 

Claim for Compensation, 

must be made within six months, . . . 39, 45 

must be definite, 44, 45 

making of, after time limit, not necessarily a bar to 

proceedings, 46 

when employers have admitted liability, ... 46 

on dismissal of action, 34, 36 

differs from application for arbitration, . 42, 45 

form of, 326 

Claim for Indemnity. See Indemnity. 

against third party, 67-73, 87, 269 

between respondents, 270 

form of, 302 

Coal Mines Regulation Act. 

to what mines it applies, ....:. 142 

owner of mine within meaning of, . . . 142 

breach of rules under, 26 

fines under, 39 
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Ck>xii]nlttee. 

arbitration before, 

how constituted, 

rules don't afifect, 

powers of, 

must register award, 

form of memorandum for registration, 

costs of arbitration before, .... 

may refer matter to arbitration, 

Common Law. 
workmen's rights under, preserved, . 

Compensation. 8tt Compensation in case of death, 

Ste, Compensation in case of injury. 

differs from damages, 

alternative to damages, 

agreement to pay weekly sums as, 

lump sum as, 
arbitration as to. 8tt Arbitration, 
amount of, based on earnings, . 
deductions from, of fines, . 

of payments by employer, 
of costs, . 
by whom paid, .... 
who may claim in case of death, 
to whom paid, .... 
award of, by various tribunals, 

on dismissal of action, 
certificate of, 

form of, 
commencement of, 
duration of, 
investment of, . 
payment into court of, 
submission to award of, 
on bankruptcy of employer, 
option between, and damages from third party 

employer 
memorandum of agreement as to, 

registration of, 
for^ of, . 
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16 
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. 31,33 

. 32, 171 

165-193 



171, 192, 193 
34, 36, 232 

. 1, 15 

153 

195-197, 231 

211-217 

. 34-36 

. 35,38 

309 

. 17, 174 

172, 203, 204 
198-200 
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79, 279-282 

. 83-87 
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224 
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Compensation — OovUinu^. page 

review of award of, 203-208 

redemption of, 208, 209 

claim for. Set Claim for Compensation. 
Bclieme of. See Scheme of Compensation. 
Compensation in case of death. 

by whom paid, 1, 15 

to whom paid, 195-197, 231 

amount of, when dependants wholly dependent, 165, 166-171 
when dependants in part dependent, 166, 171, 172 
when no dependants, 166, 172 

how calculated, .... 167-172 

when no wages in fact earned ... 168 

deduction from, , 171, 192, 193 

of costs, 231,232 

where weekly payments been made prior to death, . 171 

where several dependants, 172 

distribution of, among dependants, .... 197 
where some wholly, others partially dependent, 158, 172 

for medical attendance, 172 

for burial, 172 

may be invested, 198-200 

investment of, in Savings Bank, 198-200 

other investments of, 200 

payment into court of, 267-269 

form of award of, 304 

Compensation in case of injury. 

a weekly payment for six montlis, . . . 172, 174 
weekly payments may then be commuted, . 208, 209 

commencement of, 17, 174 

casual labourers can claim, .... 169, 177 

none for first fortnight, 17, 174 

duration of, .... - . 172, 203, 204 

award of, may be reviewed, .... 203, 204 

deduction from, of fines, 39 

of payments by employer, • 192, 193 

of costs, 34, 36, 231 

amount of, in discretion of Arbitrator, ... 173 

whether incapacity total or partial, . . 173 

how calculated, .... 179-187 

regard to be had to subsequent earnings, 188-192 

by whom paid, 1, 15 
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Compensation in case of injury— Con^tntteef 
when workman taken back at same wages, 
award of nominal sum as, . 
declaration of liability to pay, . 

suspension of, 

payment of by Friendly Society, 

cannot be assigned, charged or attached, . 

submission to award of, . 

form of award of, 



Oonstraction or repair. 8tt Buildings. 

Contracting out. 8te, Scheme of Compensation, 
of no effect unless on certified scheme, 
by workman binds his dependants, . 
only afifects rights under Act, 
conditions as to scheme for. 
Treasury framed scheme for, 
termination of existing contracts for. 

Contractor. 

means contractor with undertaker, . 

includes sub-contractor, 

undertaker liable for, 

extent of undertaker's liability for, . 

not primarily liable to workman, 

with undertaker, not an undertaker, . 

liability of, to indemnify undertaker, 

indemnity against, .... 

procedure on claim for, 

how third party procedure afifects, 

when made respondent with undertaker, 

independent, may be undertaker, 

with agricultural employer. 
Copper Mills. 

factories within Act, .... 
Costs in arbitration. 

in discretion of Arbitrator, 

limit as to, 

scales of, 

to be taxed, 

afifected by offer of compensation, 

committee no power to award, . 
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163 
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61 
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Costs in Arbitration — Contintied paok 

agreed Arbitrator power to award, . . 223, 275 

agreed Arbitrator's fee included in, . . . 223 

of examination by Medical Referee, . 222, 274, 275 

authority of solicitor to receive, .... 275 

on submission to award, 268 

payment into court, 268 

application for, 268 

form of, 302 

when indemnity claimed, 269 

of solicitor against workman, application for, . . 232 

form of, 309 

procedure on, 277 

lien for, on sum awarded, 233, 277 

deduction of, from sum awarded, 232, 277 

recovery of, awarded, 278 

when applicant unsuccessful, . . . 233 
deduction of, on dismissal of action, ... 34, 36, 37 

execution for, 279 

of special case, 273 

County Court Judge. 

sits as Arbitrator, 215 

cannot grant new trial, 204, 215 

subject to rules, 215, 216 

duties of, as Arbitrator, 228 

as to taking notes, 275 

powers of, 216, 218, 279 

appeal from, on question of law, .... 218 

may call in medical referee, 233 

proceedings on arbitration before, .... 264 
procedure before, 270 

Court fees, 
none payable before award, 230 

Crown senrants. 
contracting out by, 162 

Damages. 

differ from compensation, 16 

and compensation, not both recoverable, . . .23, 83 
obtaining of, from stranger exonerates employer, . 87 
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Death. Stt CompexLBation in case of death. page 

Dedaration. 
of liability to pay compensation, . .19, 189, 190 

form of, ... 328 
Deductions. 

from compensation, of fines, 39 

of payments by employer, 171, 192, 193 
of costs, . . . . 34, 36, 232 
of money received from aid fund, 198 

Defence. Stt Answer by Respondents. 

Definitions. 

accident, 1 

applicant, 260 

dependants, 155 

employer, 149 

engineering work, 145 

factory, 115 

light railway, 112,114 

Medical Referee, 318 

mine, 142 

occupier, 119, 138-142 

owner of mine, 143 

quarry, 144 

railway, 112 

company, 114 

respondent, 260 

undertaker, 148 

workman, 150 

Dependant. 

definition of, 155 

who are, 155 

must be dependent, 156 

whether so or not, question of fact, . . . 156 

cases upon, 156-158 

wholly or in part dependent, 157 

some wholly others in part dependent, . . 158, 172 

at time of death, 159 

posthumous child may be a, 160 

bastard child not a, 155 

parent of bastard child not a, 156 

can husband be a, on death of wife ? . . 158 
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Dependant — Continued page 

where child's earnings paid into common fund, . . 156 

amount payable to, 165,166 

distribution of, . . . 197 

how calculated, . 167-172 

eflFect of weekly payments on, . . . 32, 165, 171 

payment of lump sum on, . . 32, 171 

compensation allotted to, may be invested, . . 198 

may claim compensation, 23, 153-155 

form of claim by, 289 

application as to who are, .... 292 
may be respondent, 262 

Directions, 
on claim for indemnity, 269 

Disablement 

must be for two weeks, 17 

Distribntion. 
of compensation among dependants, . . . . 197 
form of application for, ..... 292 
of funds where scheme of compensation revoked, . 58 

Dock. 

whether every, a factory, 120-122, 125 

provisions of Factory Acts applicable to, . . 119,339 

loading and unloading in a, . . . 122-124, 126-128 

from one ship to another in a, . . 126-128 

what constitutes a, 128 

includes land part as well as water, .... 128 

repairing ship in a, 129 

undertaker in case of, . . 119, 139, 148 

construction of, an engineering work, . . 145 

Drunkenness, 
amounts to serious and wilful misconduct, . 28 

Dyeing works, 
factories within Act, 116 

Kamlngs. See Average Weekly Earnings. 

distinguished from wages, 18, 206 

compensation calculated upon, . 165, 1 66 

during continuous employment, . 169, 179-185 

Earthenware works. 
factories within Act, 116 
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Bmerg«iiC7. paok 

act done on an, 11 

Employer. 

definition of, 149 

inclades undertaker, 205 

liability of, descends to legal personal representative, 149 

not liable unless undertaker, 15, 88 

can have award reviewed 203 

can redeem weekly payments, 208 

not liable for both damages and compensation, . 23 

accident on another's premises, . 89, 138, 139 
should ascertain who are dependants, by arbitration, 197 
may pay amount of compensation into court, . 197, 262 

may submit to award, 267 

form of submission, 300 

declaration of liability of, 190 

form of, .... 328 
bankruptcy of, 79 

payment by insurers, . 79, 81, 82 

in agriculture, 236, 238 

restriction on liability of , . . 240 

* must habitually employ,' . . 239 

may file request for arbitration, . . . 45, 46, 332 

Employment. 

Act applies to, in specified undertakings, ... 89 

on in or about such undertakings, . . 88, 89 

' on in or about. ' Ste. About. 

meaning of, 90 

cases upon, . 90-93, 132, 133, 143, 147 

* during previous twelve months ' must be continuous, 180 
whether continuous, question of fact, . . 182 

* for any less period * need not be continuous, 170, 175, 185 
employment for two nights a week may be, . . 184 
' arising out of and in course of. ' Se.t Accident. 

meaning of , . . 7 

cases upon, . . 7-15 

when, begins and ends, 13-15 

of workmen in agriculture, .... 236, 238 

Engineering Work. 

definition of, 145 

repairing road by steam roller, an, .... 147 
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Engineering '^otIl— Continued page 

fixing up hay-cutter, an, 147 

points to fixed locality, 147 

undertaker in case of 148 

Estoppel, 
admission of statutory liability acts as, . . . 46 

conduct may act as, • 47 

Ezecntion. 

on award, 279 

form of, 310 

Existing rights, 
preserved to workmen, 21 

Factory. 

definition of, 116 

three classes of, within Act, 1 15 

places which always constitute a, . . . 116 

become a, when steam, etc., is used, 116, 117 

is a dock a? 118120,122 

wharf may be a, 119,130 

quay may be a, 119,132 

warehouse may be a, 119,132 

machinery and plant may be a, . 119, 123, 134 

premises on which machinery used for building 

become a, 119,135 

laundry worked by steam, etc. , a, . 138 

there may be factory within a, 136 

undertaker in case of, 138 

accident must happen on in or about a, . . . 89-93 
on undertaker's own, . 89, 138, 139 

Factory Acts, 
material sections of, set out in full, .... 335 

Factory and Workshop Act, 1896. 
Sec. 23 of, applies certain provisions of Factory Acts 

to docks, etc., 119 

provisions so applied by, 119, 340 

short effect of Sec. 23 of , 120 

Family, 
members of workman's. See Dependant. 

Farmers. 

to what. Act of 1900 applies 239 

on small scale protected, 239 
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contractor with, when alone liable, .... 240 

when liable for contractor, 240 

Fines. 

statutes imposing, 39 

deduction of, from compensation, .... 39 
particulars of, to be inserted in application for arbi- 
tration, 288, 290 

Flax Scntoh mills, 
factories within Act, . . . 116 

Forestry. 

definition of, 238 

included in agriculture, 238 

Forms, 
issued with rules for use in arbitrations, . . 287-315 

with reference to Medical Referees, . . . 321-324 

Foundries. 

factories within Act, 116 

Friendly Societies. 

payments by, under Scheme for Compensation, 210 

See Registrar of Friendly Societies. 
Funeral Expenses. 

when compensation payable for, .... 172 

limit as to, 166, 172 

form of application for, 294 

award of, 305 

Furnaces, Blast. 

factories within Act, 116 

Fustian-Cutting works. 

factories within Act, 116 

Gardener. 

comes within Act, if employer habitually employs 

one or more, 238, 241 

Glass works. 

factories within Act, 116 

Hat works. 

when factories within Act, 116 

Height. 

of building. See Building. 
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Hortidiltiire. paob 

definition of, 238 

included in agriculture, 238 

Husbandry. 

definition of, 238 

included in agriculture, 238 

Incapacity, 

must be for two weeks, 17 

Indemnity, 
given to employer against stranger, . . 83, 87 

no right of, given to stranger, 83 

when right of, against stranger arises, . . 87 
between undertaker and contractor, 67-71 

claim for, notice of, 73, 269 

form of, 302 

procedure on, 72, 269, 270 

default of appearance on, . .72, 269 

costs on, 269 

directions on, 269 

how third affected by award on, 71 

between respondents, .... 73 

power of arbitrator to decide liability to pay, . . 72, 73 

when undertaker no claim to, 73 

stamp payable on policy for, 79 

India-rubber Works, 

factories within Act, 116 

Infant, 

dependants may receive compensation, 196 

compensation awarded to, should be invested, 196 

Injury. Stt Accident. 

must be caused by accident, 1 

must it be caused by external event ? . . . 4 

must disable for two weeks, 17 

compensation for. ^ee Compensation in case of Injury, 
notice Of. 8te Notice of Accident, 
attributable to misconduct. 8tt Serious and wllftQ 
misconduct. 

Insurance Policy, 

stamp duty payable on, 79 
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InBnrance money. page 


protection of, on bankruptcy of employer, 79 


Imrarers. 


payment of compensation by, 79 


when liable, 






81,82 


application against, .... 






279 


two or more. 






281 


form of affidavit on. 






311 


summons to, form of, ... 






312 


procedure on. 






312 


order against, form of, . . . 






313 


weekly payments by, 






81,281 


redemption of, by. 






281 


review of, by, 






281 


apportionment of sums payable by, . 






282 


In the course of. 8tt Accident. 


Inveetment. 


of compensation, 198-200,213,215 


Iron MUlB. 


factories within Act, 116 


Joinder of Parties. 


in one arbitration, 261 


Judge, ^ee County Court Judge. 


Judgment. 


award in County Court has effect of , ... 271 


memorandum of award has effect of, ... 225 


agreement has effect of, . 226 


how enforced, 226, 279 


Jurisdiction. 


of Arbitrator as to third party, . .72, 256 


of Committee not binding on parties, 214 


Lace Warehouses. 


when factories within Act, 116 


Laundries. 


when factories within Act, 138 


Law, Question of. 


submission of to County Court Judge, 218, 273 


appeal from County Court Judge on. 






218 
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Legral Personal Representatiye. 


PAGE 


who is, 


195 


included in definition of workman, 


150 


employer, . 


149 


of employer liable under Act, . 


149 


exercise of option by, .... 


22 


application for arbitration by, . 


153, 261 


form of, 


289 


can, prevent dependants from proceeding ? 


. 22, 154 


payment of compensation to, . 


195 


no power to decide who are dependants, . 


195 


no discretion as to distribution of compensation 


195 


Letterpress Printiiic: Works. 




factories within Act, 


116 



Liability, 
of employer. Stt Employer, 
contractor. 8tt Contractor. 

Lien. 

for costs on compensation awarded, 
procedure for enforcing, . 

Light Railway, 
definition of, ... . 

Limit, 
of compensation payable, . 
of time for making claim, . 

Loading and unloading, 
cases upon, .... 

Lucifer Match Works, 
factories within Act, . 



232 
232, 278 

112, 114 

165, 166 
. 39,41 



122-128 
116 



115, 



Machinery, 
and plant when a factory within Act, 

used in loading and unloading, . 

cases upon, .... 122-124, 

what constitutes, .... 

undertaker in case of, ... 
temporarily used for construction of building, . 

when a factory, 

case upon, 

undertaker in case of, 



119, 123 

115 
126, 134 

134 
119, 141 

119 
119, 135 

136 
119, 141 
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Manual Labour. page 

workman need not be engaged in, ... . 150 

Master. 8te Employer. 

Mat(di Works, 

factories within Act, 116 

Meckanical Power. 

meaning of, 137 

effect of use of, . 88, 115-117, 119, 135-138, 145 

Medical Attendance, 

compensation for, amount of, . 166, 172 

arbitration on, 262 

form of application for, . . 294 

Medical Examination. 

(a) after notice 0/ accident, but b^ore award. 

workman must submit to, 193 

right of employer to require, 193 

unconditional, 194 

procedure on refusal, 279, 310 

result of refusal, 193 

fee for, payable by employer, 193 

(b) wJien workman receiving weekly payments. 

workman must submit to, 200 

right of employer to require, 200 

insurer to require, .... 200, 279 

result of refusal, 201 

procedure on refusal, 279 

workman may call in Medical Referee, . 200 

advantage of calling in Medical Referee, . . 203 

who to pay Medical Referee, 201 

Medical Referee. 

definition of, 318 

appointment of, 233 

regulations as to, . 318-321 

Home Office memorandum as to, . 316 

who may appoint, to report, 233 

report of, 320 

personal attendance of, 320 

duty of, 316 

fees of, 320, 321 
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Medicftl Referee— (7on^tnt^ ^^^^ 

fees of, when paid by Treasury, .... 233, 316 

workman, 201, 317 

voluntary submission to, 200-203 

certificate of, final, 200,203,346 

costs of examination by, . 201,222,274,275 

form of reference to, ^21 

form of order to submit to, 323 

Memorandum of Agreement or Award. 

form of, ^ 

to be sent to registrar, •>!, -^-6* 

authentication and record of, 276 

genuineness of, inquiry as to, 276 

notices if disputed, .... 276 
forms of notices, .... 308 

application for record of, 276 

proceedings on, . . . 277 
when registered, enforceable as judgment, . 225, 226 

committee must file, ^|^ 

agreed arbitrator must file, 215 

Metal Works, 
factories within Act, 

Metalliferous Mines Regulation Act. 

to what mines it applies, ™ 

mine owner within meaning of, 1*^ 

fines under, ^^ 

subject to act, 1^ 

definition of, 

owner of, • • • ,^ 

undertakers in case of, ™ 

on, in, or about, ^^ 

Misconduct. See Serious and wilful misconduct. 

Negligence. 7 16 25 

proof of not necessary, /, lo, -«* 

Nominal sum. la oa loq 

award of, as compensation, . . • . i», ^, io» 

Notice, 
of accident. See Notice of accident. 

of submission to award, _l 

form of, .... 300 
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Vottoe— Oon^tnueci page 

of intention to apply for ooBts on submission, . . 268 

form of, 302 

of payment into Court, 267 

form of, 301 

of acceptance of payment into Court, . 267 

form of, . 302 

of claim to indemnity, 269 

form of, 302 

of application against insurers, .... 279-282 

forms of, . 312, 313 

of application to stay proceedings, .... 279 

form of, 310 

of time of arbitration, 264 

forms of, . 297, 298 

of hearing of special case, 273 

form of, .... 306 
of appeal. Seje, AppeaL 
Notice of Accident, 
to be given as soon as practicable, . 39, 40 

must be in writing, . . j . . . . 40 

to be given in ordinary language, .... 51 

must contain certain particulars, .... 51 

how to be served, 52 

to be appended to application for arbitration, . 289, 291 

defect or inaccuracy in, 49 

may be excused, 40 

delay in sending, 41 

if failure to give, prejudices employer, ... 41 

Occupier. 

no definition of, 138 

, meaning of, 119, 138-142 

Offer of Compensation. 

refusal of, affects costs, 221, 274 

On or in or about. 

denote fixed locality, 89 

cases upon, .... 90-93, 122, 143, 147, 148 

8tt About. 
Option between Damages and Compensation. 

workman to exercise, 21, 83 

who to exercise, when workman dead, ... 21 

2 A 
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Option iMtween Damages and CompenBation— Con^tnu^c^ page 

when both claims against employer, .... 21-24 

when one claim against third party, . . . . 83-87 

when exercised, 24, 83 

put of and in course of employment. See Accident, 
accident must arise, 7-15 

Painting, 
a building, may be construction or repair, . . 98 

Paper Mills. 

faetories within Act, 116 

Paper-staining Works, * 

factories within Act, 116 

Particulars, 
in claim for compensation, ... . 44, 326 

in application for arbitration, . . . . 287-296 

of defence required, . 266, 298, 299 

Parties, 
to arbitration, . . . . . . . . 260 

' when no dependants, .... 262 

joinder of, , 261 

having same interest, .... 263 

appearance of, in arbitration, 274 

Partners. 

parties in case of, 263 

Payment into Court 

form of notice of, 300 

acceptance of, 267 

form of, 302 

costs payable by respondent in case of, 268 
Percussion-cap Works. 

factories within Act, 116 

Personal Representatiye. See Legal Personal Representative. 
Pit Banks. 

when factories within Act, 116 

Plant S^e Machinery and Plant. 
Print Works. 

factories within Act, . . . . . 116 

Procedure. 
' before Committee, . 213 
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Procedure— Con^tnuee? 
before agreed Arbitrator, . 
County Court Judge, 
Arbitrator appointed by him, 
on payment into Court, 
on submission to award, 
for distribution of compensation, 
on claim for indemnity, 
on registration of memorandum, 
on application against insurers, . 
rules as to, generally, 
forms of, 

Proceedixifirs. 

wbo is to institute, . 

time for taking, .... 

what amounts to, 

Qnarry. 

subject to Act, . . . . . 
definition of, ... . 



PAGE 

214 

215 

216 

267 

267 

262 

269 

226, 276 

279 

260-287 

287-314 



. 40, 153 

41 

24, 84, 85 

88 
144 



Quay. 

when a factory within Act, 
loading to or from, 
distinguished from wharf, 
undertaker in case of, 
ship moored alongside, 
occupier of a. 

Railroad, 
work on, an engineering work, 
what it embraces, 
means same as railway. 



119, 120, 132 

122 

131 

119, 139 

132, 140 

141 



Railway. 

definition of, 

includes light railway, .... 

company, definition of, ... . 

on, in, or about, ...... 

private, not within Act, .... 

employment in refreshment-room at station, 
stables and smithy at station, . 
undertakers in case of, ... . 



145 
145 
145 

112 
112 
114 
112 
113 
112 
113 
114 
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Receipt. PAGE 
compensation to be paid on, of person to whom pay- 
able, 231 

Bectiflcation. 

of register, . 225 

procedure on, 277 

form of application for, .... 308 

Redemption of weekly payments. 

may be settled by agreement, 31 

provisions as to, 208 

form of application for, 296 

by insurers, 281 

amount of lump sum on, 209 

investment of lump sum on, 209 

Referee. See Medical Referee. 

Registrar of Ctounty Ck>nrt, 

must record memorandum, 225 

taxation of costs by, » . . . . 223, 230, 274 

Registrar of Ftiendly Societies, 

may certify scheme of compensation, .... 52 

may revoke certificate, 57 

to ascertain views of employer and workmen, . . 52 
extracts from reports of, . 17, 54, 55, 163 

Registration of award. 

or agreement, 213,215,224-227 

procedure on, 276 

form of application for, .... 308 
Repair. 

painting may be, 98 

alteration is, 98 

of road may be engineering work, .... 147 

of ship in a dock, 124, 129 

Respondents. 

meaning of, 260 

dependants may be, 262 

may apply to stay proceedings, 265 

may submit to award, 267 

may pay into Court, 267 

form of submission or payment into Court by, . 300 

costs payable by, on submission, etc. » . . 268 
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Refpondintf — Continued page 

answer by, 266 

most contain all defences, 266, 267 

time fpr filing, 266 

claim of indemnity by, 269 

against, 270 

service on, 264 

Bestriotionf. 
on liability to pay compensation, .16, 240 

Revlaw of weekly payments. 

may be settled by agreement, 31 

provisions as to, 203 

form of application for, 296 

by insurers, 281 

not to take form of new trial, 204 

future possibilities to be considered on, . 205 
when workman's earnings as much as before accident, 206-208 

Rope worki. 
when factories within Act, 116 

Rules. 

Workmen's Compensation, .... 260-287 

explanatory memorandum to, 253 

of the Supreme Court, 324 

Scaffolding. 

no definition of, 100 

what is, a question of fact and law, .... 104 

what is meant by, 104 

a ladder not, 106 

boards placed on trestles held to be, . 102, 106 

scaffold boards on ledges held to be, . 101, 104 

height of, immaterial, 106 

immaterial whether inside or outside, 101, 102 

removal of, 108 

accident need not happen with reference to, 106 

when not actually in use, 108 

scheme of Compensation. 

contracting out by, 52 

must be certified, 52 

duration of certificate of, 53 
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Scheme of Compeniation—CoTtttnued page 

views of employer and workman on, . 62 

how obtained, . 53, 54 

effect of, when certified, ...... 55 

complaint as to, 57 

may be revoked, 57 

distribution of moneys when revoked, ... 58 
extracts from Registrar's report on, . 54, 55, 59 

Friendly Societies Act not applicable to, . 210 
payments by Friendly Societies under, .59, 210 

solvency of, not guaranteed, 58 

framed by Treasury, 163 

employers to furnish accounts as to, . 58, 59 

Security for Costs. 

may be ordered on appeal, 219 

when not ordered, 220 

Serions and wllftQ misconduct. 

no definition of, 25 

what is, a question of fact, 26 

a question of law in Scotland, ... 26 

what amounts to, 25 

' differs from contributory negligence, ... 25 

onus of proving, on employer, 25 

if injury attributable to, no compensation, . 25, 29 

meaning of this, 29 

cases on, 26-29 

SexTice. 

of application for arbitration, . 264 

of answer by Respondents, 266 

of award, 271 

of notice of claim to indemnity, .... 269 

Sewer, 

work on, an engineering work, 145 

Ship, 
loading and unloading, in a dock, 122-128 

repairing, in a dock, ...... 124, 129 

moored alongside a quay, 141 

Shipowner, 
position of, under Act, .... 122-128, 141 
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Sbipbuildlng Yard. • page 

when a factory within Act, 116 

accident occurring outside, 161 

near, 161 

Special Case. 

submission of, by Arbitrator, 218 

procedure on, 273 

Stay of Proceedings, 
against employer on payment into Court, . 262 

pending medical examination, . 193, 200, 279 
form of application for, 310 

Stranger, 
workman's option between damages from, and com- 
pensation, 83 

indemnity against, 83 

when indemnity against, arises, 87 

Sub-contractor. Stt Contractor. 

Submission. 

to award, 267 

costs payable on, 268 

procedure on, 267, 268 

form of, 300 

to Medical Referee, 200 

Third Party. 

appearance of, at arbitration, 269 

contractor made, on proceedings against undertaker, 75, 269 
procedure, how it aflfects contractor, . 71 

269 
269 
269 
269 
256, 229 



may apply for directions, 

costs against, 

arbitrator no power to decide liability of 
liability of, decided by consent, 
cannot dispute validity of award, 



Time— Time-Table in Appendix F, p. 326. 

for notice of accident, 40 

claim for compensation, 41 

application for arbitration, 49 

filing answer, 266 

which scheme of compensation certified, . 53 



Digitized 



by Google 



376 WORKMEN'S COMPENSA TION ACTS 

Tolweco Factories. paoe 

factories within Act, 116 

Transfer, 
of arbitration proceedings, 227, 228, 284 

Treasury, 
has framed scheme for compensation, . 163 

Undertaker, 

definition of, , 148 

in case of boilding, 110, 111 

railway, • 114 

factory, quarry, or laundry, . 138, 148 

mine, 143 

a dock, etc., 139 

machinery and plant, .... 141 

engineering work, 148 

employment must be by, 88 

extent of liability of, 63 

may be liable though not employer, . 15, 61, 62 

liable to workmen of all sub-contractors, ... 62 

compensation only payable by, 64 

can bring in contractor as third party 269 

right to indemnity of, against contractor, ... 67 

claim for indemnity by, 71 

procedure on, 269, 270 

where no right to indemnity, 68, 73 

sub-contractor not an, 65-67 

independent contractor may be an, . 74 

right to indemnity of, against stranger, ... 87 

bankruptcy of, 79 

Wages, 

distinguished from earnings, 18 

full, 17 

earning same, as before accident, . 188» 206 

Warehonse. 

no definition of, 132 

when a factory within Act, 133 

on, in, or about a, 133 

Week, 
what is a, 178 
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Weekly Payment. * page 

as compensation for injury, .... 172, 174 
to commence after second week, .... 174 

limits as to, 173 

amount of, calculated on earnings, . . 172 

in discretion of Arbitrator, . . 173 

how arrived at, .... 179-187 

duration of, 172, 203, 208 

not necessarily an admission of liability, ... 47 

workman should obtain agreement for, ... 48 

acceptance of, as compensation, . • . . 30, 33 

bars further proceedings, 33 

how dependants affected by, 171 

submission to award for, 267 

form of 300 

procedure on, . 267, 268 

payable by insurers, 79, 81, 281 

redemption of. Se/t Redemption, 
review of. Set Review. 

Wharf. 

when a factory within Act, 119 

what is a? 130 

on, in, or about a, . . . ^ . . 132 

WllftO. 5ee Serions and WllftU mieconduot. 

Work. 
' at which he was employed,' meaning of , . 19 

Workman. 

definition of, 150 

may be an apprentice, 150 

need not be engaged in manual labour, 150 

can an independent contractor be a ? . . 151 

can an architect be a ? 152 

includes personal representative and dependants, if 

dead, 150 

if dead, who to institute proceedings, . 153 

weekly earnings of, how calculated, % 169, 170, 179 

submission of, to medical examination, 193, 200 

medical referee, .... 200, 201 
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WcitkaiBJi—CoTUinued, page 

may apply for review of award, 203 

option of, between damages and compensation, . 21, 83 

Workmen's Compensation Act, 1897. 
text of, 243 

Workmen's Compensation Act, 1900. 
text of, . 236 

Workmen's Compensation Rnles, 1898. 
text of, . 260 

Workmen's Compensation Rules, 1900. 
text of, . 332 
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